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CHOOSING A PARTICULAR BRANCH OF THE 
LAW AS A SPECIALTY. 


It would probably be unwise to advise the 
young lawyer just starting into practice to 
immediately choose a specialty, such as crim- 
inal law, patent law, real property law, pro- 
bate law, corporation law, etc., and confine 
his whole time and attention from the start to 
that one branch of the law. The proverbial 
‘‘starvation period’’ would probably be of 
greater duration and more rigorous than in 
case the young lawyer undertakes to handle a 
more general practice—the more general the 
better. Even if he intend later in life to 
adopt a specialty he could acquire no better, 
broader and safer foundation than the expe- 
rience derived: from five or six years of gen- 
eral practice. In the meantime the young 
lawyer will find many opportunities for the 
study of his chosen specialty and could eas- 
ily perfect himself in the branch of the law 
which he has decided to make his life work. 

As to whether every lawyer should take a 
specialty, we have not the same assurance as 
some of our celebrated specialty lawyers 
sometimes express. Thus, the Hon. James 
B. Dill, the great corporation lawyer, says: 
‘‘Specialism has split up the law into a half 
dozen or more subdivisions, and a lawyer who 
is now able to master more than one sort of 
practice is a genius. The law is a business, 
and if the young man wants to practice it, 
the sooner he makes up his mind to do so 
with an eye single to some particular branch 
of it, the better lawyer will he become.’’ We 
believe that in the larger cities the advice of 
Mr. Dill is quite applicable. The tendency 
to specialism in such places is too marked to 
pass unnoticed. In more remote districts, 
however, and in less congested centers of 
population, we fail to see the advantage to 
the young attorney of adopting a specialty’ 
unless in the course of his practice the nature 
of his clientele soon brands him as peculiarly 
successful in some one branch of the law. 
But even then, he should not refuse practice 
outside of that particular line unless it inter- 
feres too largely with the more lucrative feat- 
ures of his law business. 








FEES AND PROFESSIONAL COMPENSATION. 

A lawyer’s fee is the most uncertain thing 
in the world. It bears some resemblance to 
a woman’s fickleness and, like it, has been 
the butt of much ridicule and sarcasm. No 
lawyer ever attempts to apply any hard and 
fast rules in such matters. It all depends, as 
the courts would say, on the circumstances of 
the particular case. It might also be said to 
depend on the ‘‘circumstances’”’ of the client ; 
whether he‘is in good or poor circumstances 
has very often considerable to do with esti- 


‘mating the value of the attorney’s services. 


The young advocate makes a serious mis- 
take by starting out in a spirit of bravado, 
and charging fees which, while reasonable in 
an old practitioner, are ridiculous in the case 
of one without experience. Business is gen- 
erally thrown to the young practitioner by 
friends, or as ‘‘feelers’’ by business men, or 
as ‘‘too insignificant’’ by busier lawyers, or 
the prospective client is very poor. In every 
one of these cases there is absolutely no rea- 
son or justification for a lawyer to charge, 
what he may term, ‘‘an honorable and re- 
spectable. fee.’’ Indeed, most of this busi- 
ness will hardly pay even a retainer and 
the young lawyer will probably be asked to 
take it on a contingent fee. If he is wise he 
will encourage professional compensation on 
such a basis, as agreements for contingent 
compensation are today perfectly legitimate 
and ethical and will net him larger returng 
than if he exacts a certain cash retainer in 
advance. Clients, also, will feel more willing 
to engage his services on this basis, and thus 
he increases his business as well as his oppor- 
tunities for getting before the public and for 
proving his ability as a trial lawyer. 

The only safe and wise rule, therefore, is to 
begin by low fees, to encourage business and 
gauge the charges of various clients, not on 
a basis of the exact time or service rendered, 
but in proportion to the ability of the client 
to pay and the benefit derived from his ser- 
vices. Of course, he should not cheapen his 
practice too much. Unless on a contingent ° 
fee, he probably should not charge less than 
five dollars for any legal servige. This, of 
course, does not include fees for notarial ser- 
vices. Ifaclient is stubborn, and inclined 
to contest and quarrel over what is really 
only a reasonable fee, the young lawyer will 
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probably do well to firmly dismiss the in- 
quirer from his presence without argument, 
as he will probably be an unprofitable client. 
Indeed, it might raise him a little in the eyes 
of the inquirer to say: ‘‘Oh yes, certainly, 
you can hire such lawyers, but I am too busy 
at present to take very low-priced practice.”’ 
Still, with this one exception, the young law- 
yer must remember the proposition with 
which we opened this paragraph—he must be 
fair and tactful with his clients in the matter 
of compensation, never driving them away by 
overcharging. Later on when his reputation 
is made and his ability proven, the matter of 
fees will trouble neither him nor his clients, 
as among the better class of clients there is 
rarely ever any argument over the amount of 
a fee. 








NOTES OF IMPORTANT DECISIONS. 

GamMinG—Is BETTING ON A WRESTLING 
MatcH Aa BETON A ‘“‘GAME.’’—Betting on any 
game is a wagering contract in most states and, 
by statute in most states, any amount paid there- 
under may be recovered. Is a wrestling match a 
game within the meaning of such a statute. 
It has been so held in the recent case of Desgain 
v. Wessner (Ind.), 67 N. E. Rep. 991. The court 
said: 

‘*Wethink that the proposition that a wrest- 
ling match is a game, within section 6676, Burns’ 
Rev. St. 1901, isnot an open one in this state. Ina 
case that was decided by this courtin the year 
1846 jthe court said: ‘In the statutes and judicial 
decisions of England a horse race is uniformly 
classed as a game (10 Petersdorff’s Abr. 228; 
Blaxton v. Pye, 2 Wils. 309). and we think our 
legislature used the term in the same signification.’ 
Cheesum yv. State, 8 Blackf. 332, 44 Am. Dec. 771. 
It was after the above decision that section 6676 
of the statutes became a law. It is not necessary 
that a statute should have been literally re-enacted 
to authorize the presumption that it was re- 
enacted in the light of the settled judicial con- 
struction that the prior enactment had received. 
The presumption has been indulged in incase of a 
statute thkt applies a settled procedure to a new 
subject-matter (Board of Com’rs of Monroe Co. 
v. Conner,155 Ind. 484, 58 N. E. Rep. 828); and in 
Interstate Commerce Commission v. Baltimore, 
etc.,R. Co., 145 U. 8. 263, 284, 12 Sup. Ct. Rep. 344, 
36 L. Ed. 699, it was held that it should be pre- 
sumed that congress, by the use of the words 
‘undue preference,’ had in mind the construc- 
tion given those words in a statute upon the 
same subject’ by the English courts. Caution 
must, of course, be observed in the application 
of the general doctrine to cases other than where 
there has been a literal re-enactment of a statute. 
It is a matter in such an instance which calls for 














the exercise of a sound judicial discretion to 
determine, after a consideration of the subject- 
matter of the legislation, the context of the en- 
actments, cognate statutes, and the course of 
decision under the earlier law, whether the pre- 
sumption that the later statute was enacted in the 
light of such judicial history shall be indulged or 
no.” 

We believe this decision to be in consonance 
with the weight of authority. We take the fol- 
lowing definition of the word ‘game’ from the 
Century Dictionary: ‘A contest for success or 
superiority in a trial of chance, skill, or endur- 
ance, or any two or allthree of these combined.’ 
It was said by Cooley, J., in People v. Westhoff. 
51 Mich. 203, 16 N. W. Rep. 442, 47 Am. Rep. 557: 
“The word ‘game’ is very comprehensive, and 
embraces every contrivance or institution which 
has for its object to furnish sport, recreation, or 
amusement. Let a stake be laid upon the 
chances ofthe game, and we have gaming.”’ In 
14 Amer. & Eng. Ency. of Law, 681, it is stated 
that: ‘*‘Where the statutes prohibit betting on 
any game,the word ‘‘game”’ has a broad and com- 
prehensive signification, and includes any contest 
for superiority or success in any trial of chance, 
skill, endurance or strength.” 

MUNICIPAL CORPORATIONS—RIGHT TO SELL 
AN OPTION ON A WATERWORKS PLANT.—It is a 
very interesting distinction, that existing between 
the right of a city to purchase property for a pub- 
lic use, and the ownership of property actually 
dedicated to and employed for public purposes. 
Thus in the recent case of De Motte vy. City of 
Valparaiso, 67 N. E. Rep. 985, the Supreme 
Court of Indiana held thata municipal corpora- 
tion may sell the right reserved by an ordinance 
granting a franchise to a waterworks company to 
purchase the plant. 

In discussing the distinction we have observed 
in the foregoing paragraph the Supreme Court of 
Indiana said: 

“The question presented is whether the city has 
the power to sell and transfer its right to 
purchase said waterworks, so reserved in the 
ordinance. It is contended by counsel for ap- 
pellees that such reserved right is held in trust by 
the city for public purposes in the same manner 
and subject to the same restrictions upon the 
power of the city to sell and convey it as the 
waterworks themselves would be held if owned 
and operated by the city. Lake County Water & 
Light Co. v. Walsh (Ind. Sup.), 65 N. E. Rep. 530; 

, Pittsburgh, etc., R. Co. v. Crown Point, 146 Ind. 
421, 45 N. E. Rep. 587, 35 L. R. A. 684; M. E. 
Church vy. Mayor, etc., of Hoboken, 33 N. J. Law, 
13, 97 Am. Dec. 696. There is, in our opinion, an 
obvious legal distinction between a right of a city 
to purchase property for a public use, and the 
ownership of property actually dedicated to and 
employed for public purposes. It is not the fact 
that property may be devoted to public use by the 
city at some future day which constitutes the city 
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a trustee for that use, but it is the circumstance 
that the property is actually so used. The city of 
Valparaiso is not the owner of the waterworks, 
and may never acquire the title to them, either 
because it has not the means with which to pur- 
chase the works, or for the reason that such pur- 
chase may not be deemed expedient. The prop- 
erty is now held by a private corporation, and 
will continue to beso held unless the city shall be- 
come financially able to buy it, and its acquisition 
shall be decided to be for the advantage of the 
city. Ifthe city remains unable to purchase for 
lack of funds, or if it shall not be thought desir- 
able to exercise the right of purchase, the ser- 
vice to the public rendered by the Valparaiso 
Waterworks will continue to be of the same nature, 
extent, and efficacy, and upon the same terms, 
whether the city retains its right to purchase the 
works, or disposes of that right by a sale and 
transfer. 

This decision comes within the principle laid 
down by the same court which rendered the 
above decision in the case of City of Fort Wayne 
v. The Lake Shore.. ete., 132 Ind. 558,32 N. E. 
Rep. 215,18 L. R. A. 367, 32 Am. St. Rep. 277. 
In this case it was held that land purchased by 
the city of Fort Wayne for the purposes of a 
public park, but never dedicated to such use, 
might be sold by the city under its general power 
to sell and convey property, real and personal, 
owned by it as a municipal corporation, although 
it could not do so if the land had been applied to 
the purposes for which it was bought, and was so 
used. It is evident that this principle applies to 
the present case. As the right to purchase has 
not been exercised, and the city has not im- 
pressed its possible interest in the property with 
a public use, it may sell and transfer such right 
under its general power to sell and convey 
property which has not been dedicated to a pub- 
lic use.”* 





STREET RAILROADS — NEGLIGENCE IN FAIL- 
ING TO STOP OR SLOW UP AT CROSSINGS 
WHERE INTENDING PASSENGERS DESIRE TO 
BoaRp. — The tendency in these days is 
perhaps, to hold a street railway, in some 
cases to a very extravagant liability. It is 
not every accident causing injury to an individ- 
ual for which a street railway is liable even where 
it-cannot be said that the plaintiff was contribu- 
torily negligent. The recent case of Fremont v. 
Metropolitan Street Railway Co., 82 N. Y. Supp. 
307, isa striking instance of the truth of this 
proposition. In this case decedent in attempting 
to board a combination street car moving between 
four and six miles per hour, lost his hold, fell un- 
der the car, and received injuries from which he 
died. There was noevidence that the motorman 
saw deceased. The conductor was inside the closed 
portion of the car, collecting fares, at the time of 
the accident. The motorman testified that after a 
blockade which had occurred they had orders to 
pass streets without taking passengers to equalize 





the traftic; that he did not slow up for passen- 
gers at the street where decedent attempted to 
board the car, and was not aware that any one at- 
tempted to do so. The court held, that such facts 
were insuflicient to establish negligence on the 
part of the railway company, and that a nonsuit 
should have been ordered. The court said on this 
point : 

‘ It was the duty of the motorman to have his car 
under control as he approached this crossing, 
and to slow down while passing over Cortlandt 
street, if there were people crossing the track, as 
testified to by one of the witnesses. This is an 
important duty, which the defendant owes to the 
traveling public, and has been repeatedly an- 
nounced and enforced by the courts. It will not 
do to hold that, when the railroad company has’ 
its car under control, and slackens its speed, in 
obedience to this duty, this is notice to people 
anywhere, in sight of the car that it is going to 
stop, or an invitation to people to run and at- 
tempt to board the car before it stops. Perhaps, 
under all the circumstances, and in view of the 
fact that others were boarding the car at this 
time, it may not be said that the decedent was 
guilty of contributory negligence as matter of 
law; but we fail to discover any evidence of neg- 
ligence on part of the defendant. There was no 
invitation to the decedént to board the car, and 
there is no evidence that the motorman or con- 
ductor knew that he was attempting to board the 
car at the time the speed was accelerated. The 
company cannot be held negligent merely be- 
cause the motorman did not stop to take on pas- 
sengers at this crossing. It is evident that if, 
after cars have been delayed, every car in the vic- 
inity of the blockade stopped to take on all pas- 
sengers, the cars would become overcrowded, and 
unable to take on passengers at other crossings, 
and frequent and long stops by the first cars out 
of the blockade would tend to prolong the effects 
of the blockade, and not relieve and equalize the 
traffic over the entire line. It is, therefore, neces- 
sary in some circumstances for the cars to pass 
streets without taking on passengers. The com- 
pany should not be chargeable with negligence 
from the mere fact that the speed of the car pas- 
sing over a crossing at the rate of four or more 
miles per hour is somewhat accelerated at the 
usual point of stopping to take ongpassengers, 
when the circumstances were such that it was 
not intended to stop at that point. Those who at- 
tempt to board a car under such circumstances 
going at a speed of four, five, or six miles an hour, 
in the absence of an invitation by signal or other- 
wise froin the conductor or motorman,assumed the 
risk of the change of speed and of their ability to 
get on in safety. For these reasons we think the 
motion for a nonsuit and for dismssial of the 
complaint should have been granted:”’ 
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ACCORD AND SATISFACTION — THE 
PAYMENT OF A LESSER SUM THAN 
THE WHOLE IN SATISFACTION OF 
A DEBT. 


One of the severest rules that has come 
down to us from the common law is that the 
payment in money at the time and place stip- 
ulated, of a lesser sum than the whole of a 
liquidated demand, will not discharge the 
debt, though accepted in full payment. The 
common-law rule may be stated as follows: 
The payment of a less sum at the time and 
place where a greater liquidated and undis- 
puted demand is due is not a satisfaction of 
the debt, though paid and accepted as such, 
and after receipt in full given, action for the 
balance may be maintained by the creditor.! 
The origin of the rule is charged to Lord 
Coke as having been established by his opin- 
ion in-Pinnel’s Case,? and, although in that 
case the rule was but a dictum of the court of 
common pleas, it has since been almost uni- 
vervally recognized by courts in England and 
America and by law writers as well. 

The reason of such a holding, if it may be 
said to be supported by reason at all, or at 
any rate, the consideration which appears to 
have been the foundation of Coke’s conclu- 
sion, is that where part payment of a liqui- 
dated and undisputed debt is accepted in 
full, no consideration exists for this promise 
of the creditor to release the remainder of his 
debt. The Supreme Court of Vermont, fol- 
lowing the principle, in the case of Hard v. 
Burton,® says: ‘‘A man is not injured by 
paying his own debt, nor by paying a part of 
it on promise of his creditor to release the 
remainder, etc.,’’ especially where it does not 


1 United States v. Bostwick, 94 U. 8.53, 24 L. Ed. 55; 
Fire Ins. Ass’n v. Wickham, 141 U. S. 564, 35 L. Ed. 
860; Pinnel’s Case, 5 Coke, 117; Cumber v. Wane, 1 Stra. 
426, 1 Smith Lead. Cas., 8th Am. Ed. 633; Fitch v. Sut- 
ton, 5 East. 230; Foakes v. Beer, 54 L. J. Q. B. Div. 
130, L. R. 9 App. Cas. 605; Curran v. Rummell, 118 
Mass. 482; Tuttle v. Tuttle, 12 Met. (Mass.) 554, 46 
Am. Dee. 701; Makepeace v. Harvard College, 10 
Pick. (Mass.) 298; Watkinson v. Inglesby, 5 Johns. 
(N. Y.) 386: Allen v. Roosevelt, 14 Wend. (N. Y.) 
100; Bunge v. Koop, 48 N. Y. 225; Martin v. Frantz, 
127 Pa. St. 389, 14 Am. St. Rep. 859; Bowdon v. 
Robinson, 4 Tex. Civ. App. 626; Fuller v. Kemp, 138 
N. Y. 231. See also note 20 L. R. A. 785; and the 
countless cases cited in those above mentioned from 
practically every state. 

2 5 Coke, 117. 
3 62 Vt. 314, 








appear that by payment of the part on such 
agreement of his creditor, he is placed in no 
worse plight than before. 

The exact point being considered does not 
appear to have been involved in the Pinnel 
Case, supra, Coke’s opinion indicating that 
his determination of the case was upon a 
question of insufficient pleading. Some em- 
inent lawyers, in fact, take issue with the 
great weight of authority, and deny that it 
was ever the intention of Lord Coke to estab- 
lish such law. Among these is Chief Justice 
Woods of the Supreme Court of Mississippi, 
who, in Clayton v. Clark,* declares: ‘*That 
the question was not only not decided, but it 
was impossible that it should have been.’’ 
And Lord Blackburn in his most entertaining 
discussion of the origin of this rule, in the 
case of Foakes v. Beer, supra, appears to be- 
lieve that Coke was mistaken as to fact as 
well as law. He says: ‘*What principally 
weighs with me in thinking that Lord Coke 
made a mistake of fact is my conviction that 
all men of business, whether merchants or 
tradesmen, do, every day, recognize and act 
on the ground that prompt payment of a part 
of their demand may be more beneficial to 
them than it would be to insist on their rights 
and enforce payment of the whole. Even 
where the debtor is perfectly solvent and sure 
to pay at last, this is often so. Where the 
credit of the debtor is doubtful, it must be 


more so.”’ 
But however this may be, it must be ad- 


mitted that whether as mere dictum or 
not, the rule is laid down in the Pinnel Case, 
as a reading of it will show, and while excep- 
tions have been announced and adverse 
criticism from bench and bar passed, it has 
for these three hundred years or more, 
obtained as the rule of the common law, and 
been recognized as such by courts of highest 
dignity. And Cumber v. Wane, supra, a 
later case,which shares with Pinnel’s the dis- 
tinction of having originated this rule, again 
announces the doctrine clearly, citing the 
Coke opinion. In this latter case the defend- 
ant pleads that he had given a note for five 
pounds in satisfaction of a note for fifteen 
pounds, and Lord Chief Justice Pratt in his 
opinion says: ‘‘Even the actual payment of 
five pounds would not do because it is a less 
sum.’’ In Fitch v. Sutton, supra, Lord 


4 74 Miss, 499, 60 Am. St, Rep. 521. 
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Ellenborough again sustains the doctrine, for 
he says: ‘*There must be some consider- 
ation for the relinquishment of the residue, 
something collateral to show the possibility 
of benefit to the party relinquishing his 
further claim otherwise the agreement is 
nudum pactum * * * * The author- 
ity of Cumber v. Wane, is directly sup- 
ported by Pinnel’s Case, which never appears 
to have been questioned.’’ 

And in the United States as well the doc- 
trine has to this day obtained, being upheld 
by the Supreme Court in the cases of 
Fire Association v. Wickham and United 
States v. Bostwick, supra, as well as by 
practically all of the state courts, as the 
liberal citation of authorities above will 
demonstrate. In the case of, Fire Associa- 
tion v. Wickham the Supreme Court of the 
United States cites with approval the Pinnel 
Case, and among other things says, Justice 
Brown rendering the opinion: ‘‘The rule is 
well established that where the facts show 
clearly a certain sum to be due from one 
person to another a release of the entire sum 
upon payment of a part is without consider- 
ation, and the creditior may still sue and 
recover the residue.’’ And again in United 
States v. Bostwick, cited above, the same 
court says: ‘‘Payment by a debtor of a 
part of his debt, is not a satisfaction of the 
whole, except it be made and accepted upon 
some new consideration.’’ ; 

These holdings, however, have been with 
great reluctance and much adverse criticism 
on the part of the courts, expressed in almost 
every case in which the question has been 
presented. 

The rule is an anachronism brought down 
by adherence to ancient customs and 


, theories, the open extermination of which has 


been already too long delayed. In the pres- 
ent age of commercial affairs and financial 
activity, it is out of all harmony with reason, 
and its enforcement detrimental to all the best 
principles of the modern law merchant. It is 
in recognition of just this fact that the courts 
have grown more and more loath to enforce 
the rule, and in some instances at least, have 
openly declined to observe it; and those who 
have not yet had the boldness to overrule the 
doctrine, have nevertheless admitted ‘its per- 
nicious effect and in consequence, hedged it 
about with so many technical exceptions as 





to render its practical enforcement next to 
impossible. 

Foremost of the former, is the Supreme 
Court of Mississippi, who in Clayton v. 
Clark, supra, openly declares the rule to 
be absurd and unreasonable, and with severe 
denunciation and caustic criticism, expressly 
sets it aside. Chief Justice Woods in his 
vigorous yet most logical opinion in that case 
says: ‘‘However it may have seemed three 
hundred years ago in England when trade 
and commerce had not yet burst their swad- 
dling bands, at this day and in this country 
where almost every man is in some way or 
other engaged in trade or commerce, it is as 
ridiculous as it is untrue to say that the pay- 
ment of a lesser part of an originally greater 
debt, cash in hand, without vexation, cost 
and delay, or the hazards of litigation in an 
effort to collect all, is not often—nay 
generally — greatly to the benefit of the 
creditor. * * * And a rule of law which 
declares that under no circumstances how- 
ever favorable and beneficial to the creditor, 
or however hard and full of sacrifice to the 
debtor, can the payment of a less sum of 
money at the time and place stipulated in the 
original obligation, or afterwards, for a 
greater sum, though accepted by the creditor 
in full satisfaction of the whole debt, ever 
amount in law to a satisfaction of the original 
debt, is absurd, irrational, unsupported by 
reason and not founded in authority, as has 
been declared by courts of the highest 
respectability and of last resort, even when 
yielding reluctant assent to it. We decline 
to adopt or follow it.’’ And they overrule in 
express terms anything to the contrary in the 
cases of Jones v. Perkins, Pulliam v. Taylor 
and Burrus v. Gordon, theretofore decided 
by the Mississippi courts. 

A great majority of the courts however, 
have not so far taken this decisive step, but 
have rather, as this learned judge observes, 
while admitting the absurdity of the rule, 
reluctantly sustained it, except where the case 
under consideration could be brought within 
one of the many technical exceptions which 
their very desire to escape from it has created. 
These exceptions are very numerous, and 
coeval with the rule itself, for even Lord 


Coke himself agrees, as do all the English and 
American authorities, that if any consider- 
ation exists, however slight, for the promise 
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to release the residue of the debt upon the 
payment of a part, then the agreement is 
binding and the whole is discharged. And as 
increasing commerce has rendered what may 
be called this rule in Pinnel’s Case harsher 
and more obnoxious to mercantile affairs, 
the courts, in their endeavor to render 
the doctrine ineffectual, have gradually en- 
larged the scope of these exceptions. In fact 
the courts will take advantage of the slightest 
and most trivial excuse to vitiate the rule, 
their distinctions in some instances being so 
close and so technical as to become, to the 
mind of the layman at least, absolutely 
absurd. The whole history of judicial de- 
cisions upon the subject has shown a con- 
stant effort to escape from its absurdity. 

In speaking of this in Harper v. Graham,° 
a case in which a most trivial technicality was 
indulged to relieve a debtor from further pay- 
ment after receipt in full by the creditor, the 
court says: ‘*We see then that the payment 
of a less sum than is due the day before the 
debt falls due will discharge it; payment at 
another place than jis stipulated will do so; 
the delivery of a collateral article of any value 
will do so; the acceptance of the debtor’s note 
with security, the note of a third person, or 
even the negotiable note of the debtor him- 
self will doso; and yet the payment of as 
much money in hand as is called for by the 
note will have no such effect although it ig 
demonstrable that the utmost a creditor 
can get from such note cannot exceed in 
amount that which he gets in hand in the 
other case without trouble, delay or expense. 
It may seem to some persons not having a 
great veneration for these institutions of 
antiquity for which no reasons can be given 
that a rule so effectually undermined and 
having neither rhyme nor reason to support 
it, ought to be at once overruled and the 
whole matter placed upon the footing of rea- 
son and common sense, especially as the 
exigencies of modern commerce frequently 
compel the most deserving men with the aid 
of friends to compromise their debts for less 
than the amount due — an operation mutually 
beneficial to both debtor and creditor, as the 
creditor gets a part where otherwise he would 
lose the whole, and the debtor, is left free to 
commence again with the hope of better suc- 


5 20 Ohio, 105. 


cess. These considerations will necessarily 





arise whenever it becomes necessary to decide 
the general question. In this case we aspire to 
nothing higher than to follow in the foot-steps 
of the sages of the law, and hold this one of 
the cases ‘taken out’ of the rule, because the 
money, by the original obligation was payable 
in Ohio, whereas the lesser suyy of money was 
paid at another place, towit, in Arkansas.’’ 

This opinion expresses the general position 
of the courts in reference to the rule; their 
antipathy to it is marked and expressed, 
yet they have ordinarily, with Ohio’s court, 
‘*followed in the foot-steps of the sages of the 
law’’? and reluctantly declared it to be the 
law. 

The case last referred to also points out 
many of the exceptions. Generally stated it 
may be said that any consideration whatever, 
however slight, beyond the mere payment of 
a part will be sufficient to support the prom- 
ise to release the residue. ® 

Some of these exceptions to which the 
courts have given validity may be considered 
as follows. , ; 

If the demand be unliquidated or disputed, 
a release of the whole on partial payment will 
be sustained.? 

If partial payment be made before maturity 
of demand, promise to release the whole will 
be sustained. § 

This was held at the very inception of the 
rule, in Pinnel’s Case, for says Lord Coke: 
‘‘Peradventure parcel of it before the day 
(of maturity) would be more beneficial to 
him (the creditor) than the whole at the 
day.”’ 

Payment of a part at a different place from 
that stipulated in the original obligation is 
sufficient to support the promise.? 


6 See very full note by Hare and Wallace to Cum- 
ber v. Wane, supra, in the edition of Smith’s Lead. 
Cases, referred to. 

7 Fire Ins. Ass’n v. Wickham, supra; Longridge v. 
Dorville, 5 B. & Ald. 117; Webster v. Weyser, 1 
Stew. (Ala.) 184; Coles v. Soulsby, 21 Cal. 47; Hayes 
v. Ins. Co., 125 Ill. 626; Works v. Hershy, 35 Iowa, 
340; Tuttle v. Tuttle, 12 Met. (Mass.) 551, 46 Am. Dec. 
701; Booth v. Smith, 3 Wend. (N. Y.) 66; Fuller v. 
Kemp, and full note, supra. 

% Pinnel’s Case, supra; Ricketts v. Hall, 2 Bush. 
(Ky.) 249; Barry v. Goodrich, 98 Mass. 335; Jones v. 
Perkins, 29 Miss. 141; Smith v. Brown, 3 Hawks (N. 
Car.), 580; Schweider v. Lang, 29 Minn. 254, 43 Am. 
Rep. 202. And many others cited. 

® Harper v. Graham, supra; Jones v. Perkins, 29 
Miss. 141, 64 Am. Dec. 136; Jones v. Nullitt, 2 Litt. 
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Payment in anything of value, other than 


money, is sufficient, and this is true however 
slight the value of the thing given provided 
the thing itself and not its value, be accepted 
in satisfaction, for it will be presumed that 
the thing given was of greater benefit to the 
creditor than the obligation held.!° 

In this same Pinnel’s Case, supra, it is 
quaintly observed that the gift of a horse, 
hawk or robe in satisfaction is good. For it 
shall be intended that a horse, hawk or robe 
might be more beneficial to the plaintiff than 
the money in respect to some peculiar circum- 
stance, or otherwise the plaintiff would not 
have accepted of it in satisfaction. And in 
the report of commissioners of Civil Code of 
New York (1865), 219) it is said: ‘This 
rule of the common law is not founded on 
natural justice nor can it be supported on 
any other than technical grounds. 

An agreement to accept a barrel of flour in 
satisfaction of a debt of one thousand dollars 
is valid, and if the flour be delivered the debt 
is satisfied. But an agreement to accept nine 
hundred and ninety nine dollars in satisfac- 
tion of the debt is unavailing and the obliga- 
tion to pay the remaining dollar is unim- 
paired.”’ 

Payment by the negotiable. note of the 
debtor, although, for a less amount than the 
whole has been held valid.!! 

Payment by note of a third person for less 
than the whole is good accord and satisfac- 
tion if given and received as such. !* 

Part payment by check if negotiable, is 
sufficient. !* 


Payment by astranger of a less amount 


(Ky.) 49; Rockwell v. Taylor, 41 Conn. 55; Grant v, 
Hughes, 96 N. Car. 177; Rose v. Hall, 26 Conn. 392, 68 
Am. Dee. 402; Schweider v. Lang, 29 Minn. 254. 

0 Pinnel’s Case, supra; Brooks v. White, 2 Met. 
( Mass.) 285, 37 Am. Dee. 95; Strang v. Holmes, 7 Cow. 
(N. Y.) 224; Neal v. Handley, 116 Ill. 418, 56 Am. Rep. 
784; Bull v. Bull, 48 Conn. 455; Dimmick v. Sexton, 
125 Pa. 334; Jones v. Bullitt, 2 Litt. (Ky.) 49. 

11 Pulliam v. Taylor, 50 Miss. 251; Sibree v. Tripp, 
15 M. & W. 23; Foakes v. Beer, supra. Doubted, how- 
ever, in Commonwealth Bank v. Letcher, 3 J. J. 
Marsh. (Ky.) 196. See also Bidder vy. Bridges, 37 Ch. 
Div. 406. 

12 Lee v. Oppenheimer, 32 Me. 2538; Goodnow v. 
Smith, 35 Mass. 414, 29 Am. Dec. 600; Brooks v. 
White, 43 Mass. (2 Met.) 283, 87 Am. Dee. 95; Howard 
v. Norton, 65 Barb. (N. Y.) 161; Boyd v. Hitchcock, 
20 Johns. (N. Y.) 76,11 Am. Dee. 247; Webb v. Gold- 
smith, 9 N. Y. Sup. Ct. (2 Duer) 4138. 

13 Goddard v. O’Brien, L. R. 9 Q. B. Div. 37; Guild 
v. Butler, 127 Mass. 386. 








than the whole if accepted as such is a good 
accord and satisfaction. ! +4 

However where the debtor furnishes money 
toa third party to obtain the judgment and 
afterwards release the defendant therefrom it 
is insufficient, and the original holder may 
recover the residue.!°® 

Payment of a less amount than the whole, 
under a composition agreement with creditors 
and where release of residue is granted is 
sufficient, for here it is held that the mutual 
promises of creditors among themselves (a 
necessary element in a composition) is a 
sufficient consideration to support the re- 
lease. ! 6 

An agreement by a debtor not to go into 
bankruptcy and ‘thereby be discharged from 
his debts, furnishes a sufficient consideration 
to support a contract by the creditor to ac- 
cept less for his debt than the full amount 
thereof. !7 

Nor are these all of the exceptions which 
have at one time or another been sustained. 
In fact. the courts will take hold on any pos- 
sible consideration to support and give 
validity to the contract to release the residue 
on payment of part. 

In many of the states statutes in‘one form 
and another have been enacted in reference to 
this question. In North Carolina the statute 
is very explicit. It is there provided by 
sec. 574: ‘‘In all claims or money demands 
of whatever kind and howsoever due, where 
an agreement shall have been made or shall 
be made and accepted for a less amount than 
that demanded or claimed to be due, in satis- 
faction thereof, the payment of such less 
amount according to any such agreement in 
compromise of the whole, shall be a full and 
complete discharge of the same.’’ And in 


14 Marshall v. Bullard, 54 L. R. A. 862; Gordon v. 
Moore, 44 Ark. 349, 51 Am. Rep. 606; Fowler v. Smith, 
153 Pa. 639, 25 Atl. Rep. 744; Clark v. Abbott, 53 Minn. 
88, 55 N. W. Rep. 542. 

1) Shaw v. Clark, 6 Vt. 507, 27 Am. Dec. 578. See 
also Bunge v. Koop, 48 N. Y. 225, 8 Am. Rep. 546, and 
Harriman v. Harriman, 12 Gray (Mass.), 341. 

16 White v. Kuntze, 107 N. Y. 518; Williams v. Car- 
rington, 1 Hilt (N. Y.), 515; Bean v. Amsinck, 10 
Blatehf. (U. S.) 361; Montgomery Bank vy. Ohio 
Buggy Co., 110 Ala. 360; Brown v. Neally, 161 Mass. 3; 
Hanover Nat. Bank v. Blake, 142 N. Y. 404; Way v. 
Langley, 15 Ohio St. 392; Warren v. Skinner, 26 
Conn. 559. 

17 Dawson v. Beall, 68 Ga. 328; Hinckley vy. Arey, 
27 Me. 362. 
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some of the other states legislation to similar 
effect has been enacted. 

It is easily apparent that the rule is rapidly 
obsolescent, and the express reluctance of 
the courts to uphold it, and their eagerness 
upon the most trivial excuse to escape its 
effect, indicate that the doctrine will very 
shortly, either by judicial decision or statu- 
tory enactment, be avoided in all of the 
states. 

BEN KENDALL. 








LAW — MINIMUM WAGE 


LAW. 


CONSTITUTIONAL 


STREET v. VARNEY ELECTRICAL SUPPLY CO. 


Supreme Court of Indiana, April 1, 1903. 


The minimum wage law (Acts March 9, 1901; Acts 
1901, p. 282, ch. 122; Burn’s Rey. St. 1901, §§ 7055a, 
7055b) enacts that unskilled labor employed on any 
public work of the state, counties, cities, and towns 
shall receive not less 20 cents an hour, which may be 
enforced in a proper action, and that any contractor 
whose duty it is to pay the unskilled labor, and who 
shall violate the statute, shall be guilty of a misde- 
meanor, etc. Held that the statute is invalid, as the 
power to confiscate the property of taxpayers by fore- 
ing them to pay an arbitrary price for labor on public 
works is not one of the powers of the legislature over 
municipal corporations, etc., as agencies of the state. 

The statute is obnoxious to the objection that 
through its operation a citizen may be deprived of 
his property without due process of law. 

Inasmuch as the statute merely attempts to fix a 
minimum rate of wages to be paid “unskilled labor,” 
it is an unnatural classification, rendering the statute 
invalid as class legislation. 


DOWLING, J.: The only question for decision 
on this appeal is the constitutionality of the act 
of March 9, 1901 (Acts 1901, p. 282, ch. 122, sections 
7055a, 7055b, Burns’ Rev. St. 1901), commonly 
called the ‘Minimum Wage Law.”’ It is raised by 
demurrer to the complaint for want of facts, and 
the ruling of the court sustaining the same. The 
material averments of the complaint are these : 
The appellee, the Varney Electrical Supply Com- 
pany, isa private domestic corporation. The city 
of Richmond is a municipal corporation organ- 
ized under the general laws of thisstate. Between 
October 1, 1901, and January 16, 1902, the appel- 
lee was engaged in constructing, as one of the 
public works of said city an electrie light plant, 


to be used in lighting the public streets, 
highways, and other public places of 
said city. The said work was done un- 


der a contract between the Varney Electrical 
Supply Company and the said city of Richmond. 
The appellant during said period performed 
work and labor as an unskilled laborer at the 
request of the appellee, the Varney Electrical 
Supply Company, by digging holes in which to 
place the poles of the electric light plant, and in 





shaving poles. He so labored for 540 hours, and 1 


was entitled to receive 20 cents per hour for such 
labor. The Varney Electrical Supply Company 
refused to pay him 20 cents per hour, on the 
ground that the statute fixing the minimum wages 
for such labor at that rate was unconstitutional, 
and the appellant was paid 15 cents an hour for 
his said labor. Upon these facts, the appellant 
demands judgment for $54, the penalty given by 
the statute, and $300 for his attorney’s fees. 

The statute upon which the action is founded 
is as follows: 

‘Section 1. Be it enacted,” etc.,‘‘*that from and 
after the passage of this act, unskilled labor em- 
ployed upon any public work of the state. counties, 
cities, and towns, shall receive not less than 
twenty cents an hour for said labor, which may 
be enforeed in a proper action, and in case a suit 
shall be necessary for the recovery of the compen- 
sation herein provided for, and where the com- 
pensation is recovered, the person suing shall re- 
cover also a reasonable attorney’s fee, together 
with a penalty not exceeding double the amount 
of wages due: provided, that boards of commis- 
sioners, common councils of towns or cities, are 
prohibited from making contracts with such 
laborers by the week, or any definite length of 
time, wherein a price is agreed upon ata rate 
less than as provided herein. 

‘See. 2. Any contractor or other person in 
charge of public work of the state, counties, cities 
or towns, whose duty it is contract with, employ 
and pay the unskilled labor on such public work, 
who shall violate the provisions of section one of 
this act shall be deemed guilty of a misdemeanor 
and, upon conviction thereof, shall be fined in any 
sum nut exceeding ten dollars, to which may be 
added imprisonment in the county jail not exceed- 
ing thirty days. 

‘Sec. 3. All laws and parts of laws in conflict 
with this act are hereby repealed.” 

Some of the objections taken to the statute by 
the appellee are that it unlawfully abridges the 
privileges and immunities of the citizen, that it 
deprives persons of liberty and property without 
due process of law, that it denies to a large class 
of citizens the equal protection of the law, that it 
grants to a class of citizens privileges and im- 
munities which upon the same terms do not equally 
belong to all citizens, and that it impairs the ob- 
ligations of contracts. All these objections are 
founded upon the provisions of the federal and 
state constitutions, and it is insisted by the ap- 
pellee that the act is therefore unconstitutional 
and void. These propositions are denied by the 
appellant. He claims that the statute does not 
restrict the liberty of contract, and that its enact- 
ment was a legitimate exercise of the police power 
of the state. 

The provisions of the constitution of the United 
States alleged to be violated by the statute are 
those contained in article 14, which prohibits the 
state from making or enforcing any law which 
shall abridge the privileges or immunities of cit- 
izens of the United States, and from depriving 
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any person of life, liberty, or property without 
due process of law, or denying to any person 
within its jurisdiction the equal protection of the 
law. The provisions of the state constitution 
supposed to be involved here are found in section 
1, art. 1, which declares that all men are endowed 
with certain inalienable rights, and that among 
them are life, liberty, and the pursuit of hap- 
piness; and in section 23, art. 1, which forbids 
the granting by the general assembly to any cit- 
izen or class of citizens of privileges or immuni- 
ties which upon the same terms shall not equally 
belong to all citizens. 

The act of March 9, 1901, undertakes to fix the 
minimum rate of compensation to. be paid to a 
particular and limited class of laborers employed 
upon any public work of the state, counties, cities, 
and towns, without regard to the actual value of 
such labor, or the rate paid by other persons, 
natural or artificial, for the some kind of labor in 
the same vicinity. It prohibits boards of commis- 
sioners and common councils of cities from mak- 
ing contracts with unskilled laborers by the week, 
or for any definite length of time, wherein a price 
is agreed upon ata rate less than the compensa- 
tion fixed by the statute. Its restrictions reach 
beyond the state, counties, cities, and towns, 
and extend to any contractor or other person in 
charge of any public work whose duty it is to 
contract with, employ, and pay any unskilled la- 
borer employed on such work. It not only im- 
poses a penalty, but punishes by fine and im- 
prisonment any contractor or other person in 
charge of public work of the state, counties, cities, 
or towns, whose duty it is to employ and pay un- 
skilled labor on such public work, who contracts 
with any unskilled laborer fora rate of compensa- 
tion for his services less than 20 cts.per hour. It is 
not contended, and it could not be maintained, 
that the restrictions in this act upon the right of 
contract would be valid if he act applied to the 
work and affairs of private citizens. Even if no 
express provision of any constitution forbade 
such legislative interference with the right of 
contract, it would be void, for the reason that the 
authority to fix by contract the prices to be paid 
for property, including human labor, is not ordi- 
narily within the domain of legislation. But such 
enactments are also held to be in violation of 
section 1, art. 1, of the state constitution, secur- 
ing to every citizen of the state the inalienable 
right to personal liberty and to the pursuit of 
happiness. 

But it is argued in support of the validity of the 
act that no specific provision of the federal or 
state constitution inhibits this specie of legisla- 
lation, and that counties, cities, and towns are 
mere political and municipal subdivisions of the 
state, through which the government is adminis- 
tered. It is said that the state has the power to 
fix the salaries of its officers, and the wages it 
will pay to its agents und employees; therefore it 
has the right to declare what rate of wages shall 
be paid to the agents and employees of a county, 


- 





city, or town employed upon any public work. 

While the counties, cities, and towns are polit- 
ical and municipal subdivisions of the state, they 
are not governmental agencies in such sense as to 
subject the management of their local affairs, in- 
volving the making of contracts for labor and 
materials to be used upon local improvements, 
and the payment of the same out of the revenues 
of the county, city, or town, to the arbitrary and 
unlimited control of the legislature. They 
are corporations as well as political and govern- 
mental subdivisions and agencies, and, as such 
corporations, they have the power to make con- 
tracts by which the rate of compensation for pro- 
perty sold to them is fixed. With regard to such 
contracts for the purchase of »vroperty or the 
employment of labor, counties, cities, and towns 
stand much upon the same footing as private cor- 
porations; and they cannot be compelled by an 
act of the legislature to pay for any species of 
property more than it is worth, or more than its 
market value at the time and in the place where 
it is contracted for. The power to confiscate the 
property of the citizens and taxpayers of a county, 
city, or town, by forcing them to pay for any 
commodity, whether it be merchandise or labor, 
an arbitrary price, in excess of the market value, 
is not one of the powers of the legislature over 
municipal corporations, nor the legitimate use of 
such corporations as agencies of the state. If an 
act compelled counties, cities, and towns, to pay 
to all stone masons not less than $2 per perch for 
stone to be used on any public work, when the 
market price of stone was but $1.50 per perch, or 
to the brickmnaker not less than $12 per thousand 
for brick, when brick of the same quality could 
be bought for $10 per thousand,or to the hardware 
merchant not less than 6 cents per pound for iron 
when iron of the same quality could be had for 4 
cents per pound, such legislation would shock 
every reasonable mind, and would be universally 
condemned as unwarranted and unconstitutional. 
For the same reasons, an act fixing the price of 
unskilled labor on all public works at not less than 
20 cents an hour is a legislative interference with 
the liberty of contract by counties, cities, and 
towns, which finds no sanction or authority in the 
doctrine that counties, cities, and towns, are 
municipal and political subdivisions of the 


state. 
In the very recent case of People 
v. Coler, 166 N. Y. 1,59 N. E. Rep. 716, 


52 L. R. A. 814, 82 Am. St. Rep. 605, the Court 
of Appeals of New York, in considering this ques- 
tion, said (O’Brien, J., delivering the opinion 
of the court): ‘The legislature does not possess 
unrestricted power to bind a city hand and foot 
with respect to all its local business affairs. It 
cannot fix by statute the price which it must pay 
for materials or property that it may need, or the 
compensation that it must pay for labor or other 
services that it may be obliged to employ, at least 
when such regulations increase the cost beyond 
that which it would be obliged to pay in the or- 
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dinary course of business. If it could do all these 
things, it could virtually dispose of all revenues 
of the city for such purposes as it thought best, 
and local self-government would be nothing but 
ashamand delusion. * * * The right which 
is conceded to every private individual and every 
private corporation in the state to make their own 
contracts and their own bargains is denied to 
cities and to contractors for city work; moreover, 
if the latter attempt to assert such right, the 
money earned on the contract is declared to be 
forfeited to the city, without the intervention of 
any legal process or judicial decree. The exercise 
of such a power is inconsistent with the prin- 
ciples of civil liberty,the preservationand enforce- 
ment of which was the main purpose in view 
when the constitution was enacted. If the legis- 
lature has the power to deprive cities and their 
contractors of the right to agrce with their work- 
men upon rates of compensation, why has it not 
the same power with respect to all private per- 
sons and all private corporations? ‘That question 
can be answered in the language which this court 
used when a case with features somewhat similar 
was under consideration: ‘Such legislation may 
invade one class of rights to-day, and another to- 
morrow; and, if it can be sanctioned under the 
constitution, while far removed in time, we 
will not be far away in practical statesmanship 
from those ages when government prefects 
supervised the building of houses, the rearing of 
cattle, the sowing of seed, the reaping of grain, 
the governmental ordinances regulated the move- 
ments and labors of artisans, the rate of wages, 
the price of food, the diet and clothing of the 
people, and alarge range of other affairs long 
since in all civilized lands regarded as outside of 
governmental functions.’ Jn re Jacobs, 98 N. Y. 
98, 50 Am. Rep. 636. * * * The powerto deprive 
master and servant of the right to agree upon the 
rate of wages which the latter was to receive is 
one of the things which canbe regarded as im- 
pliedly prohibited by the fundamental law, upon 
consideration of its whole scope and purpose, as 
well as the restrictions and guaranties expressed.” 

In discussing the proposition that the several 
municipal governments of the state are notin 
themselves independent and sovereign, but are 
subdivisions of the general government, created 
by it with enumerated powers, and possessing 
none except such as may be fairly drawn from 
their charters, the Supreme Court of Ohio, in 
City of Cleveland v. Clements Bros. Construction 
Co., 65 N. E. Rep. 885, 887, said: ‘‘The fallacy 
of this contention lies in the assumption that the 
compulsory authority of the legislature over 
municipal corporations is so absolute and arbi- 
trary that it may dictate the specific terms upon 
which such municipality shall contract, and may 
prescribe what stipulations and conditions its 
contract shall contain, although such contracts 
may, asin this case, relate only to matters of 
purely local improvement. This isa misappre- 
hension of the legislative authority, for no such 





right or power has been delegated to, or is pos- 
sessed by, the general assembly.” 

The liberty to contract. subject only to such 
limitations as may be imposed by the legislature 
in the legitimate exercise of the police power for 
the public welfare, is not only secured by the 
constitution of this state. but is undoubtedly 
within the protection of the federal constitution, 
also, and is covered by the fourteenth amend- 
ment thereof, which provides that ‘‘no state shall 
deprive any person of life, liberty, or property 
without due process of law,nor deny to any person 
within its jurisdiction the equal protection of the 
laws.”’ Constitution of United States, § 1, art. 14; 
In re Jacobs, 98 N. Y. 98, 50 Am. Rep. 636; People 
v. Marx, 99 N. Y. 377,2 N. E. Rep. 29, 52 Am. Rep. 
34; Powell v. Penn, 127 U. 8S. 678, 8 Sup. Ct. Rep. 
992, 1257, 32 L. Ed. 253, per Field, J.; Hooper v. 
California, 155 U.S. 648, 662, 15 Sup. Ct. Rep. 
207, 39 L. Ed. 297; Bailey v. People, 190 Ill. 28, 
60 N. E. Rep. 98, 54 L. R. A. 838, 83 Am. St. Rep. 
116; Kuhn v. Detroit, 70 Mich. 537,38 N. W. Rep, 
470; People v. Rosenberg, 138 N. Y. 410, 416, 34 
N. E. Rep. 285; People v. Coler, 166. N. Y. 1, 21, 
59 N. E. Rep. 716, 52 L. R. A. 814, 82 Am. St. 
Rep. 605; Palmer v. Tingle, 55 Ohio St. 423, 45 
N. E. Rep. 313. ‘ 

Corporations, both private and public, are en- 
titled to the benefit of this provision for the pre- 
servation and protection of their right to make 
contracts affecting their local affairs. Jn re 
Tiburcio Parrott (C. C.), 1 Fed. Rep. 481: Butech- 
ers’, etc., Co. v. Cresent City, etc., Co., 111 U.S. 
746, 764,4 Sup. Ct. Rep. 652, 28 L. Ed. 585; 
Blythe v. State, 4 Ind. 525; Board v. Pollard, 153 
Ind. 371, 55 N. E. Rep. 87; Smyth v. Ames, 169 
U.S. 466, 18 Sup. Ct. Rep. 418, 42 L. Ed. 819. 

If the legislature has the right to fix the min- 
imum rate of wages to be paid for common labor, 
then it has the power to fix the maximum rate. 
And if it can regulate the price of labor, it may 
also regulate the prices of flour, fuel. merchan- 
dise, and land. But these are powers which have 
never been conceded to the legislature and their 
exercise by the state would be utterly inconsistent 
with our ideas of civil liberty. Among the most 
odious and oppressive laws ever enacted by the 
English Parliament, in the worst of times, were 
the statutes of labor of Henry VI and Edward III. 
These enactments fixed a maximum rate of wages 
for the laboring man, prohibited him from seek- 
ing employment outside of his own county, re- 
quired him to work for the first eimployer who 
demanded his services, and punished every viola- 
tion of the statutes with severe penalties. In the 
very nature and constitution of things, legislation 
which interferes with the operation of natural 
and economic laws defeats its own object, and 
furnishes to those to whom it professes to favor 
few of the advantages expected from its provi- 
sions. The circumstances that the act of March 
9, 1901, reverses the conditions of the statutes of 
labor of Henry VI and Edward III, and lays the 
burden and the penalty upon the employer in- 
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stead of the laborer, does not render it any less 
pernicious and objectionable as an invasion of 
natural and constitutional rights. Statutes sim- 
ilar to this have been before the courts of other 
states, andin nearly every instance have been 
held unconstitutional. People v. Coler, 166 N. 
Y. 1,59 N. E. Rep. 716, 52 L. R. A. 814, 82 Am. 
St. Rep. 605; State v. Norton, 5 Ohio N. P. 183; 
Commonwealth yv. Perry, 155 Mass. 117, 28 N. E. 
Rep. 1126, 14L. R. A. 325, 31 Am. St. Rep. 533; 
Ramsey v. People, 142 Ill. 380, 32 N. E. Rep. 364, 
17 L. R. A. 853; Jones v. Hotel Company (C. C.), 
79 Fed. Rep. 477; State v. Julow, 129 Mo. 16%, 31 
S. W. Rep. 781, 29 L. R. A. 257,50 Am. St. Rep. 
443; Shaver v. Pennsylvania Company (C C.), 71 
Fed. Rep. 931; Atkins v. Town of Randolph, 31 
Vt. 237; Palmer v. Tingle, 55 Ohio St. 423, 45 N. 
E. Rep. 313; City of Cleveland v. Clements Bros. 
Const. Co. (Ohio), 65 N. E. Rep. 885. 

The statute of March 9, 1901, is obnoxious 
to the further objection that through its op- 
eration a citizen may be deprived of his 
property without due process of law. If the 
ininimum price to be paid by municipal sub- 
divisions of the state for unskilled labor on 
public works exeeds the rate at which such 
labor can be obtained by other persons at the 
same place, then the excess so paid for labor on 
public improvements is taken fromthe citizens 
assessed for such works, not by due process of law, 
buta mere legislative fiat. The citizens of the state, 
who must thro.gh assessments made upon their 
property, pay for the public works of counties, 
cities, and \towns, are entitled to have such work 
done at such rate of wages as the local agents and 
official representatives of such municipal subdiv- 
isions of the state may be able to secure by con- 
tract. They cannot be required arbitrarily to pay 
higher wages than laborers employed on private 
works or improvements in their particular district 
demand, any more than they could be compelled 
by similar legislation to pay a mipimum rate of 
wages to laborers employed by them in their 
private business. If the minimum rate fixed by 
the statute exceeds the market value of such wag- 
es, the excess is a mere donation exacted under 
color of law from the citizens liable to assessment 
for the public improvement, and bestowed upon 
the unskilled laborer. Public revenues cannot be 
applied in this way. McClelland v State. 138 Ind. 
321, 37 N. E. Rep. 1089; State v. City of Indian- 
apolis, 69 Ind. 375, 35 Am. Rep. 223; Warner v. 
Curran, 75 Ind. 309. 

Lastly. we think the statute obnoxious to the 
objection of class legislation. In fixing the min- 
imu rate of wages to be paid for unskilled labor 
to be employed by counties, cities, and towns on 
public improvements, a classification is made 
which is unnatural and unconstitutional. The 
laboring men of the state may, for some purposes 
constitute a class concerning which particular 
legislation may be proper. This classification 
has been recognized and sustained in statutes 
requiring the payment of wages in lawful money 


- paid to coal miners, we gravely doubt. 





of the United States, forbidding the assignment of 
future and unearned wages, and in similar acts. 
But no legal and sufficient reason can be assigned 
for placing unskilled labor in a class by itsélf for 
the purpose of fixing by law the minimum rate of 
wages at which it shall be employed by counties, 
cities, and towns on their public works. Why 
exclude the skilled mechanic from the benefit of 
the act? Why compel the payment of higher 
rate of wages to the unskilled laborer than may 
be demanded by the skilled mechanic for more 
difficult and important work, requiring special 
training, experience, and a higher degree of in- 
telligence? Unless the legislature has the 
power to fix the minimum rate of wages to be 
paid by counties, cities, and towns to carpenters, 
stone masons, bricklayers, plumbers, and paint- 
ers employed on local improvements, treating 
each trade as a separate class, it has not the 
power to enact laws fixing the compensation of 
unskilled laborers employed on similar works. 
No sufficient reason has been assigned why the 
wages of the unskilled laborer should be fixed by 
law, and maintained at an unalterable rate, re- 
gardless of their actual value, and that all other 
laborers should be left to secure to themselves 
such compensation for their work as the condi- 
tions of supply and demand, competition, per- 
sonal qualities, energy, skill, and experience may 
enable them to do. 

After the most careful and thorough examina- 
tion of all the questions of law presented by the 
demurrer in this case, we are satisfied that the 
ruling of the lower court was not erroneous, and 
its judgment is therefore affirmed. 

Jordan and Gillett, JJ., upon the facts, concur 
in the result. . 

Nore.—Power of the State to Fix the Minimum 
Rate of Wages to be Paid to Workmen Under Private 
or Public Employment.—At last a very vexed ques- 
tion, which was quite warmly discussed during the 
recent coal strike, has been settled. The legislature 
has no right to fix the minimum rate of wages to be 
paid to workmen under either private or public em- 
ployment. In an earlier volume of the CENTRAL 
Law JOURNAL (55 Cent. L. J. 161), when the sugges- 
tion was first made, as to the advisability of fixing 
the minimum rate of wages to be paid coal miners, 
we said: “The suggestion that the legislature bas 
the power to fix the minimum amount of wages to be 
If that does 
not violate the citizen’s liberty of contract, we cannot 
perceive how such right can ever be violated. The 
right of individuals to contract cannot be limited by 
arbitrary legislation which rests on no reason on 
which it can be defended.” In another discussion of 
this question we undertook to show what the author- 
ities had to say on the question from its public em- 
ployment standpoint, and found that of this point 
there was an expression of doubt in the text-books 
and decided cases. See 55 Cent. L. J. 241. 

We now have the question clearly, and we trust, 
finally decided, both as to public and private eploy- 
ment. In Bird v. Coler, 166 N. Y. 1, cited in the text, 
the supreme court of New York held that a statute, 
depriving a city, and one contracting with it to per- ° 
form work on a public improvement, of the power to 








252 


CENTRAL LAW JOURNAL. 


No. 13 





contract for the necessary labor at the best rates ob- 
tainable, violates the principles of civil liberty and 
the constitutional provisions protecting private prop- 
erty. The New York court based its decision on 
the still further ground that the legislature has 
not the right to fix by statute the com- 
pensation which a city must pay for labor or other 
services that it may be obliged to employ, when such 
regulations increase the cost of the work beyond what 
it would be obliged to pay in the ordinary course of 
business. The dissenting opinion of Associate Justice 
Haight and Chief Justice Parker in this case fully sets 
forth every argument that could pessibly be ad- 
vanced in support of such legislation. Justice Parker, 
distinctly admits that no statute could under 
- any circumstances, determine the minimum rate of 
wages to be paid workmen under private employment, 
but that under public employment, he could not see 
why the state could not agree, as an independent em- 
ployer, to pay any wages it desired, and to incorporate 
in its contracts any provision, however foolish and 
unwise. The learned judge fails to recognize that the 
state (per the legislature) is not an independent con- 
tractor. The peeple and the tax payers have some 
rights. They have a right to complain if the legisla- 
ture takes their money out of their pockets and throws 
it away or bestows it on acharity. In all its contracts 
the city or state or any of their boards or officers, must 
obtain the best rates obtainable; otherwise, the tax- 
payer may interfere.So also the city,as representing the 
tax-payers of a certain subdivision of the state, may 
protest if the state attempts to saddle an unnecessary 
financial burden upon it. Indeed, if the arguments 
of Justices Haight and Parker were sound, a legisla- 
ture of scoundrels by agreement with certain contract- 
ors could declare that every contract for a public im- 
provements should be let to one of certain contractors 
named and provide for an exorbitant rate to be paid 
for the different kinds of service rendered. ‘To argue 
that such a practice is constitutional is ridiculous. It 
violates well known principles of taxation as well as 
constitutional law and would hardly deserve comment 
if it had not thrust itself so prominently forward. It 
is only when we divorce the question from the mere 
employment of labor and apply it to other contract 
work ofthe state that we see how clearly unten- 
able it is. When we come to the laboring man, 
however, so much wishy-washy sentiment has been 
poured forth over this individual that the public 
has almost come to believe that he is a person sui 
generis to be treated differently from the rest of the 
inhabitants of the state. The working man is nota 
ward of the state and needs no special protection. 
He is a free American citizen and stands at arm’s 
length in making contracts. He certainly has no right 
to demand that the law protect him from contracting 
for too low a rate of wages. 

Many other cases, the most important of which are 
cited in the opinion of the court in the principal case, 
might be reviewed at length for the advantage offered 
by them of throwing side lights upon this question but 
the principal case and the case of Bird vy. Coler, are 
the onlv authoritative decisions of the exact question 
before us and are so well reasoned as to hardly need 
any further justification or apology. 





JETSAM AND FLOTSAM. 


PHOTO -ZINCOGRAPHY IN LAND REGISTRATION. 

A bill bas been introduced in the House of Lords 
which authorizes the substitution, in the system of 
land registration in Scotland, of the photo-ziaco- 








graphic method of copying deeds for the present 
method of transcribing by hand. ‘The new process 
of reproducing deeds,” says The Law Times, ‘‘con- 
sists in photographing each writ on a zine plate which 
is treated with acid so as to leave in relief the por- 
tions intended to be printed, the zine plate being then 
used like an ordinary lithogrophic stone, and as many 
copies as may be wanted printed off. Among the 
merits claimed for the system are that it will yield ab- 
solute facsimiles, and not mere transcripts; that it 
will enable plans annexed to deeds to be reproduced; 
that it will be possible to furnish each county witha 
copy of the record applicable to it; that it will render 
unnecessary the laborious work of collating; and that 
it will facilitate the giving of extracts, all at an addi- 
tional cost of only some £3,000 annually. The inno- 
vation has a suggestion of modernity, which may be 
distasteful to the conservative conveyancer, but, if it 
be carried out with the requisite precautions, it 
should greatly enhance the efficiency of the Scottish 
system of land registration, whose perfection Sir 
George MacKenzie, more than two hundred years 
ago, regarded as a special mark of the divine favor 
bestowed on Scotland.” 
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JOYCE ON DAMAGES. 

That very clear, accurate and very competent legal 
author, Joseph A. Joyce, has once more put the pro- 
fession under obligations to him by preparing for 
publication a full and exhaustive treatise on the 
very important subject of damages, a treatise which 
covers the entire law of damages, both generally and 
specifically. 

A more intimate acquaintance with the general 
plan of this work will be obtained by a glance ata 
single paragraph of the preface: “In writing this 
treatise,’ writes Mr. Joyce, speaking also for his 
brother, who collaborated with him, “the authors 
have endeavored to present to the legal profession a 
work which exhaustively discusses the fundamental 
principles of the law of damages, not only as to their 
application in general, but also particularly in rela- 
tion to the various subjects. With this purpose in 
view, detinitions are first given, followed by a concise 
statement of the general principles of liability and 
damages, after which each and every specific subject, 
wherein the question of recovery of damages or the 
measure thereof bas arisen in the courts, is fully and 
conscientiously discussed and presented, and is made 
thorough and complete within itself, thus enabling 
the court or lawyer to ascertain generally and speci- 
fically the entire law of damages. In order, however, 
to obtain this result, logical arrangement has not 
been saerticed, but on the contrary has been followed 
as closely and as exactly as the judgment of the 
authors and the peculiar nature of the subject would 
permit.”’ 

In regard to the truth of the author’s pretensions, 
as outlined in the statement just quoted, we are com- 
pelled to say they are too modest. No work on the 
subject of damages is one-half as exhaustive of the 
decided cases and at the same time so logically ar- 
ranged and so easily accessible. ‘Title V. alone, on 
the subject of “Damages for Causing Death,” and 
comprising sixteen chapters and 558 pages of the 
work is itself worth the price of the entire work for 
the clear, logical manner in which the great mass of 
conflicting cases are reconciled and the various stat- 
utory provisions bearing on that particular question, 
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classified and discussed. This work should unoubt- 
edly become the highest authority on the subject of 
damages. 

Printed to date in two volumes of 1,682 pages, a 
third volume to follow, and published by the Banks 
Law Publishing Co., New York. 





HARDWICKE’S TRIAL LAWYER’S ASSISTANT IN CIVIL 
CASES. 

The law publishers are showing increased anxiety 
for the needs of the busy trial lawyer. And no one, 
certainly, desires more assistance. The learned coun- 
selor and brief writer, sitting in the quietude of his 
library has, within an arm’s reach, everything that is 
necessary to make out his case —on paper; but the 
advocate or trial lawyer, must substantiate his 
ease in the din of a public court-room, and under the 
pressure and tension of the mass of litigation that is 
pressing behind it and hurrying it out of court. One 
of the best and most serviceable tools for the lawyer 
in such a place is a volume just coming from the 
press, entitled, “The Trial Lawyer’s .Assistant in 
Civil Cases,” by Henry Hardwicke, of the New York 
bar. The work is arranged alphabetically, under sug- 
gestive topics, and rests principally on New York 
cases and procedure. The one defect we find in it is 
mechanical rather than substantial,—the absence of 
convenient and suggestive subheadings. We believe 
that any digest or text book of the law, if desired for 
practical use should be thoroughly subdivided and 
subheaded, to render the matter therein contained 
easily and quickly accessible. At least not more than 
a page, or two pages of matter should run along with- 
out an appropriate subdivision. In the book before 
us, for instance, the topic ‘‘Maxims”’’ covers 135 pages 
of straight matter without a single subhead. These 
pages contain a list of all important maxims in short 
paragraph form and the authority for each. While 
the list in itself is very valuable, it is of compara- 
tively little practical use for the trial lawyer, who 
certainly could find little opportunity, in the midst 
of a heated trial, to look through 135 pages to find the 
legal maxim, or the authority for it, which he might 
desire to use at an opportune moment. A careful 
arrangement of these maxims, under about forty or 
fifty suggestive subheadings, would have made this 
valuable list of maxims easily accesslble. With this 
one defect corrected on a subsequent edition, this 
work should take a most important place in the li- 
brary of every triallawyer. Evenas itis now itis 
quite valuable. 

Printed in one volume of 789 pages and published 
by Banks & Company, Albany, N. Y. 





HARDWICKE’S TRIAL LAWYER’S ASSISTANT IN CRIMINAL 
CASES. 

The review ofthis author’s work, the “Trial Law- 
yer’s Assistant in Civil Cases,” just given above, will 
apply with equal pertinence to the work now before 
us. Mr. Hardwicke has had considerable experience 
as a trial lawyer in both civil and criminal cases. He 
served for some tite as assistant district attorney of 
New York, and was entrusted with the trial of many 
of the most important cases which engaged the at - 
tention of the courts during the term in which he 
was in office. Not only has the author stated with ad- 
mirable brevity the substantive law, he has, in many 
instances, stated the principles of pleading, practice 
and evidence in difficult eases. The principles of the 
law of evidence, the most approved modern methods 
of preparing criminal cases, the suggestions as to 





topics for discussion both for the prosecution and de- 
fense, and much other valuable intormation for the 
trial lawyer will make this book a most useful addi- 
tion to the library of every ambitious practitioner in 
this country. ; 

Printed in one volume of 308 pages and published 
by Banks & Company, Albany, N. Y. 





BOOKS RECEIVED. 


The Law and Practice in Actions for Torts, in the 
State of New York. Part I, Principles of Liability. 
Part II, Injuries to the Person. By J. Newton 
Fiero, LL. D., Dean of the Albany Law School and 
Lecturer on the Law of Torts. Author of Special 
Actions and Special Proceedings. Albany, N. Y. 
Matthew Bender, 1903. Sheep, pp. 900. Price, 
$6.50. Review will follaw. 





HUMOR OF THE LAW. 


The lawyer was examining in his first proceeding. 
Q. And what are your duties at the bank? 

A. Cleanin’ it out. 

Q. Cashier, bookkeeper, or janitor? 


WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions 
of ALL the State and Territorial Courts of 
Last Resort. and of all the Federal Courts. 
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1. ANIMALS—Scienter —In order for a conviction, it is 
necessary that defendant should have had knowledge 
that the dog is fieree or dangerous, and with such knowl- 
edge have permitted it to go at large; but itis not nec- 
essary that he should have knowledge of any attacks 
made by the dog.—Tubins v. District of Columbia, Dist. _ 
Col. App., 31 Wash. Law Rep. 460. 

2. APPEAL AND ERKOR— Amendment of Petition. — 
Matters not suggested ina petition tothe county court 
cannot be considered on appeal tothe circuit court with- 
out amendment of the petition.—Jn re Olson’s Estate, 8. 
Dak., 94 N. W. Rep. 421. 








254 CENTRAL LAW JOURNAL. 


No. 13 








3. APPEAL AND ERROR—Bill of Exceptions. — On appeal 
the supreme court cannot try on affidavits the question 
whether the bill of exceptions was in fact signed and 
filed after the term.—Von Boeckmann y. Loepp, Tex., 73 
8. W. Rep. 849. 

4. APPEAL AND ERROR- Funds with Trustee.—Where 
a fund in the hands of a bankrupt’s trustee was awarded 
to petitioners, the fact that the court ordered a part og 
the fund to be retained until further order of the court 
did not deprive adverse claimants ofthe fund of their 
right to appeal from such order.—Reid v. Pauly, U. 8. 
C. UO. of App., Ninth Circuit, 121 Fed. Rep. 652. 


5. APPEAL AND ERROR—Interest in Probate.—In order 
to establish by proof such a pecuniary interest in ade- 
cree of the probate court as authorizes an appeal, appel- 
lant must allege it in his petition or reasons for appeal.— 
Appeal of Abbott, Me., 54 Atl. Rep. 755. 


6. APPEAL AND ERROR—New Trial.—On appeal in a 
suit in equity, alleged error in instructions cannot be 
considered ; the verdict b ing merely advisory.—King v. 
Pony Gold Min. Co., Mont., 72 Pac. Rep. 309. 

7. APPEAL AND ERROR— Opinion of Trial Court.—The 
opinion of the trial court cannot be considered on appeal 
to show that he did not consider certain evidence intro- 
duced without objection.—Phillips v. Coburn, Mont., 72 
Pac. Rep. 291. 

8. APPEAL AND ERROR — Review.—An objection that 
“each and all” of the paragraphs of the court’s charge 
are erroneous is too general to present any question for 
review on appeal.—Lutz v. Anchor Fire Ins. Co., Iowa, 94 
N. W. Rep. 274. 

9. APPEAL AND ERROR—Sufliciency of Assignment.— 
The court of civil appeals is not deprived of authority 
to decide a point defectively raised by an assignment 
which is not in strict compliance with the statute and 
the rules of the court.—Cammack v. Rogers, Tex., 73 8. 
W. Rep. 795. 

10. APPEAL AND ERROR—Theory of the Case.—Where 
a party sues in equity, and tries his case on such theory, 
and is defeated, he cannot try his case on a different 
theory in the supreme court —Overstreet v. Citizens’ 
Bank, Okla., 72 Pac. Rep. 379. 

ll. APPEAL AND ERROR — Time for Filing.—Where the 
record shows no extension of time for filing the bill of 
exceptions, a bill dated after the time originally allowed 
has expired cannot be considered.—Thompson & Bailey 
v. Dampskibsaktieselskabet Habil, Ala., 33 So. Rep. 658. 


12. ARBITRATION AND AWARD—Mistuke of Judgment, 
—A mistake of judgment on the partof arbitrators is not 
ground for setting aside an award, unless indicating 
bias.—Vincent v. German Ins. Co., Iowa, 94 N. W. Rep. 
458. 

18. ASSAULT AND BATTERY—Duty to Retreat.—When 
one is assaulted, it is his duty to escape the danger; but, 
if he cannot, he may use such force as is necessary to 
repel the attack.—Armstrong v Little, Dela.,54 Atl. Rep’ 
742. o 

14. ATTORNEY AND CLIENT—Assignment to Attorney. 
—A suit to set aside an assignment of plaintiff’s interest 
in an estate toan attorney who had previously repre- 
sented him will be considered in the same manner as 
though the relation existed at the time of the assign 
ment.—Barrett v. Ball, Mo., 73 S. W. Rep. 865. 

15. ATTORNEY AND CLIENT—Authority.—Where an at- 
torney appears in an action, and the one for whom he 
appears seeks to show lack of authority, the burden of 
proof is on him —Uehlein vy. Burk, Iowa, 94 N. W. Rep. 
245. 

16 ATTORNEY AND CLIENT— Election Contest.— The 
authority of an attorney to represent the clientin an 
election contest having terminated, authority to collect 
a sum allowed by the legislature to reimburse his client 
for expenses incurred will not be implied.—Hallam v. 
Coulter, Ky., 73 S. W. Rep. 772. 

17. ATTORNEY AND CLIENT—Lien on Judgment.—An 

ttorney at law, having a lien on a judgment, may intere 





vene in proceedings to revive such judgment and revive 
itin hisown name tothe extent of his lien.—Greek v. 
McDaniel, Neb, 94 N. W. Rep. 518. 

18. ATTORNEY AND CLIENT—Right to Compromise. — 
An attorney is without authority to compromise an ac- 
tion, or to accept land, instead of money, in satisfaction 
of a judgment.—Gray v. Howell, Pa., 54 Atl. Rep. 774. 

19. BaIL — Right Pending Trial.—Under Comst. § 29, 
held, that defendant, indicted for murder, under facts, 
should have been admitted to bail before trial.—Zyx parte 
Majors, Miss., 34 So. Rep. 151. 

20. BAILMENT — Injuries to Team.—In an action for in- 
juries to a hired team, instructions as to the effect of the 
condition of the team before and after the driving, on 
defendant’s liability, held not erroneous.—Wisecarver v. 
Long & Camp, Iowa, 94 N. W. Rep. 467. 

21. BANKRUPTCY — Attachment. — Lien of an attach- 
ment, and title thereunder, date from date of levy.— 
Pepperdine vy. Bank of Seymour, Mo.,73S W. Rep. 890. 

22. BANKRUPTCY — Fiduciary Capacity. — Trustee for 
creditors and receiver both hold the funds in a fiduciary 
capacity, within Bankr. Act, 1898, § 17,30 Stat. 550 U.S 
Comp. St. 1901, p. 3428, relating to discharges in bank- 
ruptey.—Field v. Howry, Mich., 94 N. W. Rep. 213. 

23. BANKRUPTCY — Res Judicata.— Adjudication im 
bankruptcy, 1s not res judicata against the rights of a 
creditor in bankrupt’s property acquired prior to adjudi- 
cation.—Pepperdine v. Bank of Seymour, Mo., 738. W. 
Rep. 890. 

24. BANKRUPTCY—Sale of Property.—Leave to strang- 
ers, Claiming an interest in property sold by a trustee, 
to file a petition in the bankruptcy proceedings, held 
properly refused. on the ground that the issues presented 
were “not within the court’s jurisdiction.—Jn re Muhl- 
hauser, U. 8. C. C. of App.,Sixth Circuit, 121 Fed. Rep. 669. 

25. BANKS AND BANKING—Abundonment of Business.— 
A bank, desiring to quit business, may transfer its ac- 
counts to another bank, and pay its depositors with bor- 
rowed money, and pledge its assets for such purpose.— 
Overstreet v. Citizens’ Bank, Okla,, 72 Pac. Rep. 379. 

26. BENEFIT SOCIETIES—Duel. —In a mutual benefit 
certificate, providing that it should be void if assured 
should be killed in a “duel,” that assured was killed in 
combat did not avoid the certificate, in the absence of 
any evidence of prearrangement. — Davis v. Modern 
Woodmen of America, Mo., 73 8. W. Rep. 923. 

27. BENEFIT SOCIETIES — Payment of Assessment. — 
Where the by-laws of a fraternal association require a 
member to pay assessments tv a local secretary, a pro- 
vision denying the member the benefit of a payment so 
made, unless the secretary forwards the amount, is in- 
valid.—Ancient Order of the Pyramids v. Drake, Kan., 
72 Pac. Rep. 239. 

28. BILLS AND NoTES—Consideration. —Notes given to 
a national bank, in pursuance of an agreement with the 
makers for the organization ofa corporation to pur- 
chase and operate a flouring mill acquired by the bank, 
held based on a sufficient consideration.—Third Nat. 
Bank v. Reichert, Mo., 73 S. W. Rep. 893. 

29. BILLS AND NOTES—Consideration —The cancella- 
tion of an old note is sufficient consideration fora new 
one in lieu thereof —Zuendt v. Doerner, Mo., 73 8S. W. 
Rep. 873. 

30. BILLS AND NOTES—Rights of Party Deriving Title 
from Holder in Due Course.—A holder ofa note deriving 
title through a holder in due course, and who is not Him- 
self a party to any fraud or illegality affecting the instru- 
ment, has all the rights of such former holder in respect 
of all parties priorto the latter; and every bolder is 
deemed prima facie to be a holder in due course until 
the contrary is shown.--Bryan v. Harr, Dist. Col. App., 
31 Wash. Law Rep. 142. 

31, BOARD OF HEALTH—Compensation of Employee.— 
A county is not liable for the compensation of a person 
employed, without notice to it, by a city board of healt= 
to disinfect the county pesthouse.—Schmidt v. Musca- 
tine County, Iowa, 94 N. W. Rep. 479. 
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32. BREACH OF MARRIAGE PROMISE—Bad Character.— 
Where one of the parties to a marriage contract discov- 
ers that the other is a person of immoral character, the 
party making the discovery may renounce the contrwct. 
—Williams v. Fahn, Iowa, 94 N. W. Rep. 252. 


33. BREACH OF MARRIAGE PROMISE — Petition. — A 
petition for breach of marriage contract held not demur- 
rable because alleging the contract was to be performed 
“on the ——— day of July, 1901.’""—Grubbs v. Pence, Ky., 
73S. W. Rep. 785. 

24. BRIDGES — Easement.—Right of free passage over 
a ferry or bridge, given in consideration of right to 
maintain turnpike over lands of another, held to be 
binding for the benefit of all subsequent owners of such 
land.—Dupont v. Charleston Bridge Co., S. Car., 44S. E. 
Rep. 86. 

35. BROKERS — Commission. — A principal cannot 
escape liability for an agent’s commission on a real 
estate deal by ignoring him after having been put in 
communication with a prospective purchaser.—Gibson 
v. Hunt, Iowa, 94 N. W. Rep. 277. 

36. BROEKRS—Occupation Tax. — Where a real estate 
dealer paid the occupation tax required by acity ordin- 
ance until the city officers were directed to collect no 
further taxes from such agents, that he thereafter paid 
none is no defense to an action to recover his commis- 
sion.—Wicks v. Carlisle, Okla., 72 Pac. Rep. 377. 


37. BURGLARY— Within the Curtilage.—A building may 
be within the curtilage of a dwelling, though it is nota 
part thereof, nor inclosed.—State v. Bugg, Kan., 72 Pao. 
Rep. 236. 

38. CANCELLATION OF INSTRUMENTS — Kquitable Con- 
sideration. — Where equitable considerations, support- 
ing the contention that a suit to avoid a mortgage can- 
not be maintained without tendering the money bor- 
rowed, do not appear on the face of the complaint, the 
contention cannot be raised by demurrer. — Lange v. 
Geiser, Cal., 72 Pac. Rep. 343. 

39. CARRIERS—Degree of Care.—The degree of care re- 
quired of a carrier as to passengers is the same, whether 
the motive power is steam or electricity. — McAllister v. 
People’s Ry. Co., Dela., 54 Atl. Rep. 7438. 

40. CARRIERS—Injury to Passenger. — A railroad held 
guilty of negligence for not waiting for a passenger 
while he was purchasing a ticket at the conductor’s 
direction.—Missouri, K. & T. Ry. Co. of Texas v. Gist, 
Tex., 73 S. W. Rep. 857. 

41. CARRIERS—Limited Ticket.—Passenger paying full 
fare for a general ticket held not bound by limitations 
printed thereon to which his attention is not called.— 
Norman v. Southern Ry. Co., 8. Car., 44 8. E. Rep. 83. 


42. CARRIERS—Passenger on Freight.—In coupling cars 
on a freight train a railroad company owes passengers 
thereon the duty exercised by very cautious persons 
under similar circumstances.—Chicago, R. I. & P. Ry. Co. 
v. Buie, Tex., 73S. W. Rep. 853. 

43. CHATTEL MORTGAGES — Priorities. — Where the 
holder of a first chattel mortgage is sued by a junior 
mortgagee for possession, the burden of showing that the 
first mortgage has been satisfied is on the plaintiff in the 
action.—McBrayer v. Haynes, N. Oar., 44 8. E. Kep. 115. 

44. CHATTEL MORTGAGES— Sale on Credit. — The right 
of a seller to rescind a sale for fraud is inferior to the 
rights of a mortgagee of the property whose debt was 
created after the sale.—George D. Mashburn & Co. v. 
Dannenberg Co., Ga., 44 S. E. Rep. 97. 


45. CHATTEL MORTGAGES — Subsequent Incumbrancer. 
—A mortgagee who has notice of a subsequent incum- 
brance owes no duty to the subsequent incumbrancer 
to care for or protect the security. — Penney v. Miller, 
Ala., 33 So. Rep. 668. 

46. CHATTEL MORTGAGES—Transfer of Part of Debt.— 
An assignment of part of the mortgage debt is an as- 
signment pro tanto of the mortgage security, and the as- 
signee may maintain a bill to foreclose. — Penney v. 
Miller, Ala., 33 So. Rep. 668. 





47. CONSTITUTIONAL LAw— Oolored Schools. — Laws 
1879, p. 163, ch, 81, authorizing the organization of separ- 
ate schools for the education of white and colored chil- 
dren, is not in violation of the fourteenth amendment to 
the constitution of the United States. — Reynolds v. 
Board of Education, Kan., 72 Pac. Rep. 274. 

48. CONSTITUTIONAL Law — Due Process of Law. — 
Const. art. 238, providing that no sale of property for 
taxes shall be set aside, except for certain causes, unless 
the proceeding is instituted within three years of the 
adoption of the constitution, held not a taking of prop- 
erty without due process of law. — Ashley Co. v. Brad- 
ford, La., 33 So. Rep. 634. 

49. CONSTITUTIONAL LAW—Due Process of Law.—Code 
Civ. Proc. § 480, authorizing contribution where one of 
two judgment debtors pays more than his share of the 
judgment, is not objectionable as depriving one of prop- 
erty without due process of law. — City of Ft. Scott v, 
Kansas City, Ft. 8. & M. R. Co., Kan., 72 Pac. Rep. 238. 

50. CONSTITUTIONAL LAW— Personal Liberty. — A city 
ordinance, declaring persons loitering about in saloons, 
and being unable to satisfactorily account for their con- 
duct, as disorderly, held not in violation of the constitu- 
tional guaranty of personal liberty. — In re Stegenga, 
Mich., 94 N. W. Rep. 385. 

51. CONSTITUTIONAL LAW — Practice of Medicine, — 
Laws 1901, p. 445, ch. 254, regulating the practice of med- 
icine, and providing for the revoking of certificates of 
persons guilty of gross immorality, is not ex post facto, 
when applied to one whose habits were grossly immoral 
before the passage of the act —Meffert v. State Board of 
Medical Registration and Examination, Kan., 72 Pac. 
Rep. 247. 

52. CONTRACTS—Consideration.—An agreement to can- 
cel notes, not supported by a consideration, is not bind- 
ing.—Templeton v. Butler, Wis., 94 N. W. Rep. 306. 


58. CONTRACTS—Construction. —Term “claim” held to 
include taxes, in a contract to purchase a mechanic’s 
lien, ‘‘provided it was a first claim on the property.”— 
Dodson v. Crocker, S. Dak., 94 N. W. Rep. 391. 

54. CONTRACTS—Indemnity Contract. — Agreement for 
indemnity fromedamages occasioned by the wrongful 
seizure of property held void. — Rice Bros. & Nixon v. 
National Bank of Commerce, Mo., 73S. W. Rep. 930. 

55. CONTRACTS—Speculation in Office. — Where an un- 
lawful contract by the county is united with a contract 
otherwise valid, held the entire contract is void.—Board 
of Com’rs of Sedgwick County v. State, Kan., 72 Pac. Rep. 
284. 


56. CORPORATIONS—Accommodation Paper.—An officer 
of a corporation, in the absence of special authority, has 
no power to execute accommodation paper in the name 
of the corporation. — Pelton v. Spider Lake Sawmill & 
Lumber Co., Wis., 34 N. W. Rep. 293. 

57. CORPORATIONS—A ppointment of Receiver. — A re- 
ceiver will not be appointed, on the ground that officers 
were mismanaging the affairs of the corporation, in that 
they had created a surplus fund, where the volume 
of the business annually renders some surplus neces- 
sary.—Posner v. Southern Exhaust & Blow Pipe Co., 
La., 33 So. Rep. 641. 

58. CORPORATIONS — Liabilities to Stockholders. — 
Where a private corporation becomes insolvent, limita- 
tions commence to run at once on a stockholder’s sub- 
scription to its capital stock, to be paid at intervals on 
the call of the directors. — West v. Topeka Sav. Bank, 
Kan., 73 Pac. Rep. 252. 

59. CORPORATIONS—Prosecution of Action. — A foreign 
corporation, because it has not complied with the stat- 
utory provisions,is not prevented from appealing from 
judgments rendered against it in actions against it.— 
Swift & Co. v. Platte, Kan., 72 Pac. Rep. 271. 

60. COUNTIES—Taxpayer’s Action. — Money paid bya 
county without authority of law may be recovered from 
the one to whom it is paid, in an action by a taxpayer for 
benefit of the county, where public officers refuse to act. 
—Etsellv. Knight, Wis., 94 N. W. Rep. 290. 
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61. CRIMINAL TRIAL — Amendment of Information. — 
Where an information is amended at the trial as io the 
spelling of a word, defendant is not entitled to a re- 
arrangement —State v. Bugg, Kan., 72 Pac. Rep. 236. 

62. CRIMINAL TRIAL—Assent of Jurors.—Where jurors 
unconditionally assented to a verdict, the fact that two 
of them did so on condition that clemency should be 
requested did not deprive the verdict of its force.—Bliss 
v. State, Wis., 94 N. W. Rep. 325. 

63. CRIMINAL TRIAL—Attention of Court. — It is not er- 
ror for the court, during counsel’s argument of a crim- 
inal case, to turn its attention to the preparation of in- 
structions.—State v. Burns, lowa,94 N. W. Rep. 238. 

64. CRIMINAL TRIAL—Guilty Knowledge.—On prosecu- 
tion of a minor, his guilty knowledge may be shown by 
his apparent intelligence and conduct in connection 
with the crime.—State v. George, Dela., 54 Atl. Rep. 745. 

65. CRIMINAL TRIAL—Res Gestxe. —In a prosecution of 
an accomplice in homicide, witness’ remark at time of 
defendant's flight held admissible as part of the res ges- 
te .—Caddell v. State, Ala., 34 So. Rep. 191. 

66. DAMAGES—Collisions. — A motorman, injured by a 
collision with a car of another company at a crossing, 
held entitled to recover for medical treatment in an ac- 
tion against the owner of such colliding car.—McLain v. 
St. Louis & 8S. Ry. Co., Mo., 738. W. Rep. 909. 

67. DAMAGES — Pain and Suffering. — A passenger, in- 
jured by a carrier’s negligence, held entitled to recover 
compensation for his injuries, including pain and suffer- 
ing, and for impaired capacity to labor. — McAllister v. 
People’s Ry. Co., Dela., 54 Atl. Rep. 743. 

68. DEATH—Action in Another State. — The statutes of 
South Carolina authorizing a recovery for death by 
wrongful act, being substantially the same as those of 
North Carolina, an administrator appointed in the lat- 
ter state can sue therein for his intestate’s death, oc- 
curring in South Carolina.—Harrill vy South Carolina & 
G. E. Ry. Co., N. Car., 44S. E. Rep. 109. 

69. DEATH—Malpractice.—In an action for malpractice, 
where the patient died, damages can include only such 
loss, expense, and suffering as was due to defendant’s 
default, in excess of what they would have been had the 
case been properly treated. — Ramsdell v. Grady, Me., 54 
Atl. Rep. 763. 

70. DEATH— Measure of Damages.—In an action for in- 
juries, plaintiff can recover for loss of time and wages, 
past and future pain, and for resulting impairment of 
ability to earn a living —Karczewski v. Wilmington Vity 
Ry. Co., Dela., 54 Atl. Rep. 746. 

71. DEATH—Minor Child.—Under B. & C. Cowp. § 381, 
the personal representative of a minor child may sue for 
injuries causing the death of such child, though it hasa 
father, mother, or guardian. — Schleiger v. Northern 
Terminal Co., Ore., 72 Pac. Rep. 324. 

72, DEDICATION — Streets. — Where an owner of land 
makes a plat, with intervening streets clearly indicated 
on the plat, it constitutes a complete dedivation.—Price 
v. Stratton, Fla., 33 So. Rep. 644. 

78. DESCENT AND DISTRIBUTION — Advancement. — A 
voluntary conveyance from parent to child is presumed 
to have been an advancement.—Ellis v. Newell, Iowa, 94 
N. W. Rep. 463. 

74. DISORDERLY ConDUCT—Common Law Offense.— 
A person loitering about the streets and in bar rooms in 
idleness for two weeks, without means of support and 
giving no satisfactory explanation of his conduct, held 
punishable as a disorderly person at common law.—In 
re Stegengan, Mich., 94 N. W. Rep. 385. 

75. DISTRICT AND PROSECUTING ATTORNEY—Duties.— 
A deputy county attorney may, on trial for murder, 
read the indictment and state defendant’s plea.— 
Canada v. Territory, Okla., 72 Pac. Rep. 875. 


76. EJECTMENT — Compensation for Improvements.— 
In any action for the recovery of real property, de- 
fendant held not entitled in equity to compensation for 
improvements erected by him on the land, for want of a 





proper answer.—Skelly v. Warren, S. Dak., 94 N. W 
Rep. 408. 

77. EJECTMENT — Variance. — Plaintiff in ejectment, 
proving the legal title to be in herself in person, was en- 
titled to recover, though her declaration recited that 
she was administratrix, etc.— Richardson v. Biglane, 
Miss., 33 So. Rep. 650. 

78. ELECTIONS—Party Name on Ballots.—Candidate 
nominated by a regular convention of the democratic 
party held entitled to use its name on ballots printed by 
him.—Flanagan v. Hynes, Conn., 54 Atl. Rep. 737. 

79. EMBEZZLEMENT—Evidence.—In a prosecution of a 
clerk for embezzlement who had no knowledge and did 
not consent to an entry made by his employer’s book- 
keeper on a check stub with reference to the funds 
alleged to have been embezzled, such stub was inadinis- 
sible as against defendant.—State v. Ames, Iowa, 94 N. 
W. Rep. 231. 

80. EMINENT DOMAIN—Public Way.—A right of way for 
a spur track to a mine may be a public way.—Morrison v. 
Thistle Coal Co., Iowa, 94 N. W. Rep. 507. 


81. EMINENT DOMAIN— Water Power.—Property cannot 
be condemned for the creation of water power for pur- 
poses many of which are private.—Berrien Springs 
Water Power Co. v. Berrien Circuit Judge, Mich., 94 N. 
W. Rep. 379. 

82. Equiry—When Maxim, He Who Seeks Kquity, 
Must Do Equity, Applies —The maxim, that a plaintiff 
seeking the aid of « court of equity will be compelled to 
du equity, only applies where the relief sought by the 
plaintiff and the right demanded by the defendant belong 
to or grow out of the same transaction; and it hasno 
application where the demand of the defendant is based 
upon a contract separate and distinct from that which 
forms the subject of the plaintiff’s action.—Mercantile 
Trust Co. v. Hensey, Dist. Col. App.. 31 Wash. Law Ren. 
96. 

83. ESTOPPEL — Corporation President. —Cofporation 
president, acquiring private interest after conveying 
company’s realty to trustee, held estopped to assert it 
against purchaser of equity assuming debt.—Central 
Coal & Iron Co. v. Walker’s Ex’x., Ky., 73S. W. Rep. 778. 


84. ESTOPPEL — Notice.—The doctrine of equitable 
estoppel does not operate in favor of one who has 
knowledge of another’s rights.—Gray v. Zelmer, Kan., 
72 Pac. Rep. 228. 

85. ESTOPPEL—Possession Under Mortgage.—Creditor 
who took possession of goods under a mortgage, held 
not entitled to afterwards claim that he took possession 
under a pledge. —Duckett v. Keet & Rountree Dry Goods 
Co., Mo., 73 8. W. Rep. 926. 

86. ESTOPPEL—What Constitutes.—Where one know- 
ingly suffers another to purchase and expend money on 
land without making known his claim thereto, he can- 
not exercise his legal right afterwards against such per- 
son, where the title is not equally open to the parties.— 
Price v. Stratton, Fla., 33 So. Rep. 644. 

87. EVIDENC#£—Admissions on Former Trial.—Admis- 
sions in evidence on former trial may, be proven by a per- 
son who heard them.—Egyptian Flag Cigarette Co. v. 
Comisky, 81 N. Y. Supp. 673. 

88. EVIDENCE—Book Entries.—Copies of entries in a 
book of charges against third parties held inadmissible 
in evidence to corroborate a disputed entry or the wit- 
ness.—Gregory v. Jones, Mo., 73 8. W. Rep. 899. 

89. EVIDENCE—Opinion as ,to Speed of Street Car.— 
Any man of ordinary intelligence who sees a moving car 
or a moving vehicle of any kind is competent in law to 
form and express an opinion as to its speed, the value of 
the evidence being for the jury.—Metropolitan Railroad 
Co. v. Blick, Dist. Col App., 31 Wash. Law Rep. 457. 


90. EVIDENCE—Kes Gestz.—In an action for the death 
of an engineer while attempting to cross a defective 
bridge, an exclamation of a bystander held admissible 
as res geste.—Harrill v. South Carolina & G. E. Ry. Co., 
N. Car., 44S. E. Rep. 109. 
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91. EXECUTION—Levy and Sale.—Where a valid attach- 
ment of real estate had been made, followed by sale, a 
second attaching creditor takes nothing by purchase un- 
der his execution, unless the right of redemption from 
the sale under the first attachment.—Poor v. Chapin, 
Me., 54 Atl. Rep. 753. 

92. EXECUTORS AND ADMINISTRATORS — Execution 
Sale.—One sued as executor held to have a right in his 
capacity as an individual to move to set sale aside.— 
McCarthy v. Speed, 8. Dak., 94 N. W. Rep. 411. 

93, EXEMPTIONS—Garnishment.—In garnishment pro- 
ceedings the burden is on plaintiff to prove that the 
indebtedness is not exempt.—Eastlund v. Armstrong: 
Wis., 94 N. W. Rep. 301. 

94. FIRE INSURANCE—Authority of Agent.—An insur- 
ance agent’s agreement that a policy issued by him 
should not be canceled until another policy had been 
substituted held within the scope of such agent’s author- 
ity.—Edward v. Sun Ins. Co., Mo., 73 8S. W. Rep. 886. 

95. FIRE INSURANCE—Ownership of Property.—Testi- 
mony of the insured that the property described in the 
policy sued on was in his private dwelling held prima 
facie proof of ownership.—American Cent. Ins. Co. v, 
White, Tex., 73 8. W. Rep. 827. 

96. FRauD—Action for Deceit.—Willfully false repre- 
sentations by a grantor as to the amount of an incum- 
brance on property held actionable, though plaintiff 
might himself have ascertained the amount thereof.— 
Hutchinson v. Gorman, Ark., 73S. W. Rep. 793. 

97. FRauD—Proper Allegations.—Mere general allega- 
tiens that a conveyance of the legal title to H from the 
surviving trustee was fraudulently acquired, are not 
sufficient; but the facts which constitute the fraud or 
excuse the delay must be specifically stated.—Peck v. 
Haley, Dist. Col. App., 31 Wash. Law Rep. 145. 

98. FRAUDULENT CONVEYANCE — Collaterals.—W here 
one creditor volds collaterals, a release to the debtor or 
permission to apply them to other bona fide debts is not 
a misuse of such collaterals, rendering the holder liable 
to other creditors.—Overstreet v. Citizens’ Bank, Okla., 
72 Pac. Rep 379. 

99 FrRauDSs, STATUTE OF— Original Promise.—A 
promise to pay for merchandise furnished toa third 
person held an original promise not within the statute 
of frauds. —Kesler v. Cheadle, Okla., 72 Pac. Rep. 367. 

100. FRAUDS, STATUTE OF — Pleading.—The objection 
that a contract sued on is void under the statute of 
frauds may be availed of under a general denial.—Riif v. 
Riibe, Neb., 94 N. W. Rep. 517. 

101. FRAUDULENT CONVEYANCES—Family Relation- 
ship.—The fact that a purchaser of a debtor’s property 
was his brother-in-law was not of itself sufticient to show 
fraud in a conveyance as against creditors.—Thompson 
v. Zuckmayer, Iowa, 94 N. W. Rep. 476. 

102. FRAUDULENT CONVEYANCES — Lien Acquired. — 
Wherea debtor conveyed certain property to his brother 
when pressed by his creditors, and the evidence of con- 
sideration is unsatisfactory, a decree holding the prop- 
erty subject to the grantor’s debts will not be disturbed. 
—Chantland v. Midland Nat. Bank, Kan., 72 Pac. Rep. 
230. 

103. GAMING — Common-law Liability. — Stakeholder 
incurs a common-law liability for money deposited with 
him for a wager on refusal to return the same on demand 
made by depositor before determination of wager.—Cut- 
shall v. McGowan, Mo., 73 8. W. Rep. 933. 

104. GARNISHMENT—Giving Check for Price.—A pur- 
chaser, after giving his check for the price, held not 
liable to garnishment as the seller’s debtor.—Prewitt v. 
Brown, Mo., 73S. W. Rep. 897. 

105. GrFts—Inter Vivos.—The general rule requiring 
gifts inter vivos to be established by conclusive evidence 
is especially applicable where the gift is not asserted 
until after the donor’s death.—Jones v. Falls, Mo., 73 8. 
W. Rep. 903. 

106. GUARDIAN AND WaRD—accounting.—A guardian 
of a minor held to be liable for money belonging to his 


ward’s estate, previously held by a former guardian.— 
In re Gray, Iowa, 94 N. W. Rep. 451. 


107. GUARDIAN AND WARD.—Allowance for Ward.—An 
allowance made by probate court for maintenance of a 
ward could not be disturbed on appeal, unless obtained 
through fraud of the guardian.—Jn re Carter, Iowa, 94 
N. W. Rep. 488. 

108. HABEAS CORPUS — Res Judicata. — Judgment in 
habeas corpus as to the custody of a child will not prevent 
another court from afterwards making a different order, 
where the welfare of the child requires it.—Jn re King, 
Kan., 72 Pac. Rep. 263. 


109. HIGHWAYS—Liability for Nuisance in Piling Lum- 
ber in Street.—The piling of lumber for an unreasonable 
time or in an unreasonable manner upon a street or 
highway, not authorized by competent legal authority, 
is a nuisauce for which the authors of it may be held 
liable; and the municipal corporation, having ample 
power to prevent or remove the nuisance, is equally 
liable with the creator of it for any injury that may result 
therefrom.—Simith v. Davis, Dist. of Col. App , 31 Wash. 
Law Rep. 472. 


110. HIGHWAYS—Variance in Route.—One consenting 
to route of projected highway as reported connot com- 
plain that it varies from that, ordered.—McCown v. Hill, 
Tex., 78 8. W. Rep. 850. 

111. HOMESTEAD—Alimony. — The amount allowed a 
divorced wife as permanent alimony may be decreed a 
lien on the homestead.—Johnson v. Johnson, Kan., 72 
Pac. Rep. 267. 


112. HOMESTEAD — Mortgage. — Notwithstunding Civ. 
Code, § 2930, husband’s death held not to validate mort- 
gage of homestead owned by wife.—Lange v. Geiser, 
Cal., 72 Pac. Rep. 343. 


113. HOMESTEAD — Surviving Husband.—The require- 
ments of Comp. Laws Dak. 1887, § 2757, that a life tenant 
must keep the premises in repair and pay the taxes 
thereon, are applicable to asurviving husband, in pos- 
session of the homestead as such.—Wells v. Sweeney, 
8. Dak., 94 N. W. Rep. 394. 


114. HOMESTEAD -— Title.—The fact that the purchaser 
of a homestead directs the legal title to be taken by a 
third person for the use of herself and family does not 
deprive the property of its homestead character.—Hun- 
ter v. Griffith, Okla., 72 Pac. Rep. 361. 


115. INDICTMENT AND INFORMATION — Verification. — 
Where an information charges a violation of the liquor 
law, and is sworn to positively, the county attorney is 
not required to file with it affidavits, or oral evidence re- 
duced to writing, under Gen. St. 1901, § 2743.— State v. 
Peak, Kan., 72 Pac. Rep. 237. 


116. INJUNCTION—City Officer.—Injunction will not lie 
to test the validity of the action of the mayor and coun- 
cil of a city, who have removed the city attorney from 
office on charges of misconduct.—Howe v. Dunlap, Okla., 
72 Pac. Rep. 365. 

117. INSURANCE—Measure of Damages.—In estimating 
the damage to a corn crop by a hail storm, the jury may 
take into consideration the yield of other fields of similar 
kind and quality in the vicinity of the damaged crop.— 
Condon v. Des Moines Mut. Hail Ass’n, Iowa, 94N. W. 
Rep. 477. . 


118. INTOXICATING LIQUORS — Local Option Election. 
—Orders, appearing in the minutes of the commission- 
ers’ court, for a local option election, counting and de- 
elaring the vote, and publication, held valid, though 
such minutes were not signed .—Davidson v. State, Tex., 
73 8. W. Rep. 808. 


119. INTOXICATING LIQUORS — Nuisance.—Where sev- 
eral persons associate together to procure liquors, from 
which each might secure any quantity, held to render 
the place where the business is conducted a nuisance 
under the statute.—State v. Peak, Kan., 72 Pac. Rep. 237. 

120. JUDGES—Assisting District Attorney.—Rev. St.. §§ 





2582, 2452, held not to prevent a county judge from being 
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appointed to assist a district attorney inthe prosecution 
of a person charged with homicide.—Bliss v State, Wis., 
94 N. W. Rep. 325. 


121. JUDGMENTS—Finality as Affected by Future Tax- 
ation of Costs.—A judgment effectually disposing of the 
matters in issue, including the award of costs, is final; 
and it is immaterial that by the terms of the jugdment 
the costs were to be taxed by the clerk or master.— 
Clark v. Barker, Dist Col. App., 31 Wash. Law Rep. 94. 

122. JUDGMENT — Setting Aside.— A judgment may 
be set aside on the ground of fraud of attorneys after 
the term at which it isrendered.—Watson v. Texas & P. 
Ry. Co., Tex., 73 8. W. Rep. 830. 

128. JUDICIAL SALES —Investment of Proceeds. — 
Where real estate is sold under order of the court, “e 
decree must provide forthe investment of the fuid in 
such way as will protect all persons who have or may 
have remote or contingent interests.—Springs v. Scott, 
N. Car., 448. E Rep. 116. 


124. KIDNAPPING — Defense.—In a prosecution for kid- 
napping a child from one to whom its custody had been 
awarded in habeas copus proceedings, the fact that de- 
fendant is the parent of the child is not an absolute de- 
fense.—In re Peck, Kan., 72 Pac. Rep. 265. 

125. LANDLORD AND TENANT — Action for Rent.—Ex- 
piration of rent lien will not bar an action, under Rev. 
St. 1899, § 4123, against a purchaser of tenant’s crop dur- 
ing lifetime of lien. — Belshe vy. Batdorf, Mo.,73 8. W. 
Rep. 888. 

126. LANDLORD AND TENANT — Unlawful Eviction. — 
Where a tenant was unlawfully evicted, he is entitled as 
damages to the difference between the rental value of 
the premises and the rent reserved from the date of the 
eviction to the end of the term.—Small v. Clark, Me., 54 
Atl. Rep. 758. 

127. LIs PENDENS — Description of Property. — The 
doctrine of lis pendens does not apply, where the plead- 
ings do not describe the property so that its identity can 
be ascertained.—George D. Mashburn & Co. v. Dannen- 
berg Co.,Ga., 44 8. E. Rep. 97. 


128. LIVERY STABLE KEEPERS — Lien on Carriage.— 
Livery stable keepers held to have no lien, under Rev. 
St. 1899, § 4228, on a carriage for board of ahorse which 
came into their possession before the carriage did.— 
Zartman Thalman Carriage Co. v. Reid, Mo., 73 8. W. 
Kep. 942. 

129. MANDAMUS — Disputed Questions of Fact.—Man- 
damus will not lieto compel the land commissioner to 
reinstate a sale, when disputed questions of fact must be 
determined.—Wooten v. Rogan, Tex., 738. W. Rep. 799. 


130. MASTER AND SERVANT—Appealable Orders.—Or- 
der requiring complaint in action for personal injuries 
to be amended, so as toshow what acts were negligent, 
and what willful, held erroneous.—Lynch y. Spartan 
Mills, 8. Car., 44 8. E. Rep. 93. 


131. MASTER AND SERVANT — Danger from Striking 
Employees. — Failure of master to give servant warning 
of danger of being shot by striking employees held ac- 
tionable negligence.—Holshouser v. Denver Gas & Elec- 
tric Co.,,Colo., 72 Pac. Rep. 289. 

132. MECHANICS’ LIENS — Ownee.— Where the pur- 
chaser of materials was a lessee, his term was the prop- 
erty to be affected by a mechanic’s lien, and not the re- 
version of the landlord.—Poole v. Fellows, R. I1., 54 Atl. 
Rep. 772. 

133. MECHANIC’s LIEN—Setting Aside Judgment.—It is 
not error to overrun a motion to set aside a judgment, on 
the ground that defendant was surprised, because court 
convened at 9 o’clock a. m., instead of 9.30, as his attor- 
neys supposed.—Savage v. Dinkler, Okla., 72 Pac. Rep. 
366. 

134. MONEY LENT-—-Evidence. — Inan action for money 
loaned, notes executed by N.,to whom defendant loaned 
the money received from plaintiff, held inadmissible.— 
Tague v. John Caplice Co., Mont., 72 Pac. Rep. 297. 








135. MORTGAGES—Absolute Deed.—Existence of in- 
nocent purchaser, who has made improvements, held 
not to preclude declaring deed a mortgage.—Carveth vy. 
Winegar, Mich., 94 N. W. Rep. 381. 


136. MORTGAGES— Fraud of Husband.— Any fraud of 
complainant’s husband in inducing her to give a mort- 
guge to defendant cannot avail her against defendant, 
who did not participate therein.—Mohr vy. Griffin, Ala., 
34 So. Rep. 378. 

137. MORTGAGES—Fraudulent Conveyance.— A mort- 
gage by an insolvent to relieve a creditor of her husband 
on u debt incurred 12 years previous to the giving of the 
mortgage is void as to existing creditors of the mort- 
gagor.—Schoonover vy. Foley, Iowa, 94 N. W. Rep. 
492. , 

138. MORTGAGES.—Priority.—Burden of proving asub- 
sequent mortgagee’s knowledge of an unrecorded prior 
mortgage is on the prior mortgagee. — Schoonover v. 
Foley, Iowa, 94 N. W. Rep. 492. 


139. MORTGAGES—Warranty Deed —A grantor cannot 
maintain a suit in equity for the sole purpose of having 
a deed absolute onits face declared a mortgage.—Mack 
v. Hill, Mont., 72 Pac Rep. 307. 


140. MUNICIPAL CORPORATIONS—Alien Labor Cla use.— 
A stipulation in a contract for a public improvement 
that the contractor shall not employ alien or convict 
labor invalidates the contract.—Inge v. Board of Pub- 
lic Works, Ala., 33 So. Rep. 678. 


141. MUNICIPAL CORPORATIONS— Appointment by 
Mayor.—Under Rey. St. 1898, § 214, the consent of a 
majority of the council held necessary to confirm an ap- 
pointment by the mayor to the office of chief of police.— 
State v. Sheets Utah, 72 Pac. Rep. 434. 


142. MUNICIPAL CORPORATIONS — Bids on Building 
Contracts.—Where a bid filed within the time fixed by 
the advertisement of a city is modified after such time, 
it is a new bid received, and its acceptance would bea 
violation of the statute requiring advertisement fcr bids. 
—Fairbanks, Morse & Co. v. City of North Bend, Neb., 
94 N. W. Rep. 537. 


143. MUNICIPAL CORPORATIONS—Bond Issue.—Author- 
ity given by voters of a city to issue specified amount of 
bonds confers authority to issue same in installments.— 
Wells v. City of Sioux Falls, 8S. Dak., 94 N. W. Rep. 425. 


144. MUNICIPAL CORPORATIONS — Misappropriation of 
Funds.—A taxpayer may have relief by injunction, 
where the municipality threatens to misappropriate 
public funds or abuse corporate powers.—Inge v. Board 
of Public Works, Ala., 33 So. Rep. 678. 


145. NOTICE—Mortgage by Occupants in Bad Faith.— 
The record of the mortgage or deed of trust executed by 
such occupant in bad faith did not have the effect to 
charge the owners of the property with constructive 
notice thereof, or impose upon them the duty of seeking 
out the mortgagee and warning it that the mortgagor’s 
title was not good, but, that they themselves had the title 
to'the land.—Armstrong v. Ashley, Dist. Col. App., 31 
Wash. Law Rep. 439. 

146. NUISANCE—Tile Drain.—A tile drain is not a per- 
manent structure, so as to prevent a purchaser of land, 
injared by its construction, from enjoining its removal.— 
Costello v. Pomeroy, Iowa, 94 N. W. Rep. 490. 


147. PARTITION—Homestead.—A surviving husband, in 
possession of the homestead and claiming his homestead 
right therein, cannot maintain an action for partition 
against the heirs of the deceased wife.— Wells v. 
Sweeney, S. Dak., 94 N. W. Rep. 394. 


148. PATENTS —Compelling Registration of Label by 
Mandamus.— When an application is made for the regis- 
tration in the Patent Office of a label under the provis- 
ions of sec. 3 of the act of Congress of June 18, 1874, the 
Commissioner of Patents is called upon to decide 
whether or notthething presented for registration is a 
label as defined by the statute; and his determination 
of that question can not be controlled by injunction or 
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mandamus.—Alien v. Regina Music Box Co., Vist. Col. 
App., 31 Wash. Law Rep. 476. : 

149. PHYSICIANS AND SURGEONS — Osteopath.— An 
osteopath held not a practitioner of medicine, within 
Acts 1896, ch. 68.—Hayden v. State, Mi8ss., 38 So. Rep. 653. 

150. PHYSICIANS AND SURGEONS—Police Power.—The 
state, in the exercise of its police power, may prescribe 
the qualifications of persons desiring to practice medi- 
cine, and may create a board to determine any com- 
plaint made against any person holding a physician’s 
license, and revoke such license.—Meffert v. State 
Board of Medical Registration and Examination, Kan., 
72 Pac. Rep. 247. 


151. PLEADING—Waiver of Objections.— Where trial is 
had without objection to the petition, if the essential 
elements of plaintiff’s case may be implied from its 
terms, they will be regarded as sufficiently alleged.— 
Sorensen v. Sorensen, Neb., 94 N. W. Rep. 540. 

152. PRINCIPAL AND SURETY —Construction of Con- 
tract.—Property mortgaged to secure a debt which 
might be contracted by athird party was not exoner- 
ated by the renewal of notes executed by such third 
party without the knowledge or consent of the mortga- 
gor.—Sather Banking Co. v. Arthur R. Briggs Co., Cal., 
72 Pac. Rep. 352. 

153, PRINCIPAL AND SURETY—Surrender of Collateral.— 
The surrender of stock pledged to secure the payment 
of a note is sufficient consideration to support the signa- 
ture of a surety.—Zuendt v. Doerner, Mo.,73 8S. W. Rep. 
873. 

154. PROHIBITION —Judgment Within Jurisdiction.— 
Prohibition will not lie to prevent the entry of an 
order and judgment within the court’s jurisdiction and 
reviewable by appeal.—In re Gates, Wis., 94 N. W. Rep. 
292. 

155. PUBLIC LANDS—Estoppel of State.—Statements by 
the register of the state lund office as to swamp lands 
acquired by the state could not estop a levee board, the 
owner of certain of such lands, whose agent he is not 
shown to have been.—McDade v. Bossier Levee Board, 
La., 88 So. Rep. 628. 

156. PUBLIC LANDs — Forfeited Grants.— The United 
States having, by Act Cong. Sept. 29, 1890, 26 Stat. 496-499, 
ch, 1040, U. S. Comp. St. 1901, pp. 1598-1601, reinvested it- 
self with legal title to forfeited railroad grants, could 
convey the lands to third persons.—Doe Vankirk 
Land & Constructiou Co. v. Pugh, Ala., 34 So. Rep. 377. 

157. PUBLIC LANDS—Nonnavigable Stream.—After the 
government has issued unreserved patents for lots 
bordering on a nonnavigable stream, it has no titleleft 
in the bed of the stream which can be located and 
acquired for a mineral claim.—Kirby v. Potter, Cal., 
72 Pac. Rep. 338. 

158. RAILROADs—Crossing Injuries.—A person using a 
private crossing over a railroad neara public crossing 
has the right to rely on proper signals, at the public 
crossing.—Defrieze v. Illinois Cent. R.Co., lowa, 94 N. 
W. Rep. 505. 

159. RIALROADS—Injury to Trespasser.—Where a tres- 
passer on a railway track was injured without fault on 
the part of the servants of the company, their failureto 
take charge of the wounded man was not a violation of 
a legal duty for which the company was liable. Union 
Pac. Ry. Co. v. Cappier, Kan., 72 Pac. Rep. 281. 

160 RaILROADS—Insurer Against Damage.—A railroad 
company is not an insurer against damage by reason of 
fire escaping from its engines without negligence on its 
part.—Creighton v. Chicago, R.!I & P. R. Co., Neb., 94.N. 
W. Rep. 527. 

161. RAILROADS—Prior Use of Land.—Where a railroad 
company uses land by consent of owner, and builds 
track, on subsequent condemnation of right of way, the 
value ofthe track should not be added to the owner’s 
damages.—Omaha Bridge & Terminal Ry. Co. v. Whitney, 
Neb., 94 N. W. Rep. 513, 

162, RECEIVERS—Excess of Powers.—W here purchases 
of lumber by a receiver resulted in no damage to persons 





interested in the trust, the fact that such purchases 
were in excess of the receiver’s authority was immater- 
ial.—Ripley v. McGavic, Iowa, 94 N. W. Rep. 452 

1638. REFERENCE — Time for Filing Report.—Where a 
report of a referee on law and facts is filed after the 
time designated, and the party against whom judgment 
is rendered raises no question as to the time of filing, it 
will be presumed that the objection was waived.— 
Bradford v. Cline, Okla., 72 Pac. Rep. 369. 

164. SALES—Express Warranty.—On an express war- 
ranty thatthe property sold will be of a particular quality, 
the purchaser can rely on the warranty, and may plead 
partial failure of consideration by defects discovered 
after acceptance.—J. R. Cook & Co. v. Finch, Ga., 44 8, 
E. Rep. 95. 

165. SALES — Pledge. —A vendee in good faith of chat- 
tels held to have a title superior to that of a creditor who 
subsequently obtains them in pledge to secure a pre- 
existing debt.—Dexter v. Citizens’ Nat Bank, Neb., 94N. 
W. Rep. 540. 

166. SALES — Property Specified.—A contract of sale of 
specified property fully identified between the parties, 
iseffective to pass the title, though the method of iden- 
tification is not embodied in the writing.—State v. Whar- 
ton, Wis., 94 N. W. Rep. 359. 

167. SALES — Representations as to Solvency. — Repre- 
sentations as to financial standing of vendee, acted upon 
by the seller to his injury, will, if untrue, constitute 
fraud avoiding the sale. — George D. Mashburn & Co. v. 
Dannenberg Co., Ga., 44 8, K. Rep. 97. 

168. SALES—Warranty.—Partics may by express terms 
agree, if the article does not conform to the warranty, it 
may be returned and another substituted in its place.— 
J.1I. Case Threshing Mach. Co. v. Hall, Tex., 73 8. W’ 
Rep. 835. 

169. SCHOOLS AND SCHOOL DISTRICTS — Sepuration of 
Colored Pupils. — Laws 1879, p. 163, ch. 81, providing for 
the organization of separate schools for white and col- 
ored children, is not a violation of Const. art. 6, § 2, pro- 
viding fora uniform system of public schools. — Rey- 
nolds v. Board of Education, Kan., 72 Pac. Rep. 274. 

170. SHERIFFS AND CONSTABLES—Attachment.— Where 
a sheriff levies an attachment on part of a stock of 
goods, and holds possession of the entire stock, a right 
of action for conversion arises in favor of the owners.— 
Burdge v. Kelchner, Kan., 72 Pac. Rep. 232. 


171. STREET RAILROADS — Blowing Out of Fuse. — The 
fuse box of an electric car on which plaintiff was a pas- 
senger was blown out, causing a loud report and flame 
to proceed therefrom, and in the stampede which re- 
sulted plaintiff. either jumped or was pushed from the 
ear and injured. There were circumstances, apart from 
the nature of the accident itself, indicating that the ex- 
plosion and flame were produced by the fact that the 
current was suddenly fed to the motor. Held, that the 
question of whether the accident was caused by the 
negligence of defendant’s employees was for the jury, 
and the trial court erred in directing a verdict for the 
defendant. — Kight v. Metropolitan R.Co., Dist, Col. 
App., 31 Wash. Law Rep. 31. 


172. STREET RAILROADs — Look and Listen.—One who 
fails to look and listen for a car before crossing a public 
street in daylight, where his view is unobstructed, is 
guilty of contributory negligence. — Wolff v. City & 8. 
Ry. Co., Oreg., 72 Pac. Rep. 329. 

173. STREET RAILROADS—Persons on Vehicle.—Plaint- 
iff, a fireman riding on a hook and ladder truck, which 
was struck by a street car, held not negligent as a mat- 
ter of law in not turning around and ldoking for car.— 
Quinn v. Dubuque St. Ry. Co., lowa, 94 N. W. Rep. 476. 

174. SUBROGATIQN—Adverse Possession.—Subrogation 
to the rights of a prior mortgagee cannot be claimed, 
where his mortgage has been paid, without the consent 
ofthe mortgazor, out of the proceeds of a subsequent 
invalid mortgage executed by an agent without author- 
ity.—Gray v. Zelmer, Kan., 72 Pac. Rep. 228. 

175. TAXATION — Caveat Emptor. — The rule of caveat 
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emptor applies to sales of property for delinquent taxes. 
—Birney v. Warren, Mont., 72 Pac. Rep. 293. 

176. TAXATION — Capital Stock.—The capital stock of a 
corporation is subject to taxation only in the state of its 
domicile. — Foster-Cherry Commission Co. v. Oaskey, 
Kan., 72 Pac. Rep. 268. 

177. TAXATION—Face Value.—The phrase “face value”’ 
in Rey. St. 1998, § 664, relative to sales of tax certificates, 
means the amount named in the certificate, and due and 
unpaid for taxes, interest, and charges preceding the tax 
sale.—Olson v. Tanner, Wis., 94 N. W. Rep. 305. 


178. TELEGRAPHS AND TELEPHONES — Punitive Dam- 
ages —Where a messenger boy intentionally fails to de- 
liver a telegram, the addressee is entitled to punitive 
damages. — Butler v. Western Union Tel. Co., S. Car., 44 
8. E. Rep. 91. 

179. TIME — Breach of Contract. — In the computation 
of damages for breach of contract, where any definite 
period isthe agreed standard of measurement, every 
intervening Sunduy must be included und counted.— 
Pressed Steel Car Co. v. Eastern Ry. Co. of Minnesota, 
U 8. C.C. of App., Eighth Circuit, 121 Fed. Rep. 609. 


180. TORTs — Inducing Breach of Contract. — For per- 
sons to knowingly induce one to break his contract with 
another gives the latter a cause of action against them 
for any damages from the breach. — Raymond v. Yar- 
rington, Tex., 73 S. W. Rep. 800. 

181. TRIAL — Failure to Sign Instructions.—The failure 
of the trial judge to sign his instructions in a civil case 
does not constitute reversible error. — Halley v. Tiche- 
nor, Iowa, 94 N. W. Rep. 472. 

182. TRIAL—Opening and Closing. — Defendant cannot 
acquire a right to open and close by filing an admission 
assuming the burden of proving affirmatively matter 
amounting to a denial of plaintiff's case. — Sorensen v. 
Sorensen, Neb., 94 N. W. Rep. 540. 

183, TRIAL—Witnesses.—Where a witness testified that 
he looked in the direction in which a train was coming, 
and that he did not see it, when he was only 25 feet dis- 
tant from the place of collision, his evidence is so im- 
probable as to raise no issue of fact for a jury.—Blu- 
menthat v. Boston & M. R. R., Me., 54 Atl. Rep. 747. 

184, TRUSTS — Conveyance from Father to Son.—A re- 
sulting trustin land conveyed from father to son can- 
not arise on the theory that the father furnished the 
consideration, since the transfer would be good as a gift 
or an advancement. — Luckhart v. Luckhart, Iowa, 94 N, 
W. Rep. 461. 

18h, Trusts — Fiduciary Relation. — The test of a con- 
structive trust is the fiduciary relation existing beween 
the parties, and a betrayal of the confidence imposed 
under it to acquire property to the damage of the other 
party. — Trice v. Comstock, U.S.C. C0. of App., Eighth 
Circuit, 121 Fed. Rep. 620. 

186. TRUSTS — Fraudulent Conveyance. — Under Gen. 
St. 1901, § 7880, providing that where a conveyance is 
made to one person and the consideration is paid by 
another, no trust shall result in favor of the latter,a 
bank acquired no title under execution sale of land so 
held, as against the beneficiary.—Chantland v. Midland 
Nat. Bank, Kan., 72 Pac. Rep. 230. 

187. TRUSTS — Limitations.—As between cestui que trust 
and trustee, limitations run in favor of the trustee, un- 
less the trust is un express and continuing one, such as 
falls within the peculiar jurisdiction of equity. — Merton 
vy. O’Brien, Wis., 94 N. W. Rep. 340. 

188 VENDOR AND PURCHASER—Damages for Breach of 
Contract. —In actiou for breach of parol contract for 
sale of land, damages are limited to the recovery of the 
consideration and expenses. — Gray v. Howell, Pa., 54 
Atl. Rep. 774. 

189. VENDOR AND PURCHASER — Option Defined. — An 
option for the sale of real estate is nota sale, nor an 
agreement forasale, but merely a right to exercise a 
privilege. — Hopwood v. McCausland, Iowa, 94 N. W. 
Rep. 469. 





190. WATERS AND WATER COURSES — Appropriation.— 
Water originally appropriated by a person for use on 
his land became appurtenant thereto, so that, when the 
right was divided, the several rights became appurten- 
ant, respectively, to the tracts conveyed. — Senior v. An- 
derson, Cal., 72 Pac. Rep. 349. 

191. WATERS AND WATER COURSES—Riparian Rights.— 
The rights of a riparian owner to the use of the stream 
for irrigation held to attach at the time of settling on 
the land.—Stenger v. Tharp, 8. Dak., 94 N. W. Rep. 402. 


192. WILLS — Ademption. — Legacy of corporate stock 
held not adeemed by testator’s agreement to exchange 
it for company’s note and executor’s effecting exchange. 
—In re Frahm’s Estate, Iowa, 94 N. W. Rep. 444. 


193. WILLS — Declarations of Testator.—In a will con- 
test testimony as to certain statements or declarations 
of the testator to the effect that if the caveator, a grand- 
son of the testator; would not take sides in certain legal 
proceedings then pending in which the testator was in- 
terested, he would leave to the caveator a share of his 
estate equal to that which he would leave to each of the 
caveator’s two aunts, held properly excluded ; following 
Throckmorton v. Hoit, 180 U. 8. 552. — Utermehle v. Nor- 
ment, Dist. of Col. App., 31 Wash. Law Rep. 323. 


194. WILLS — Executor’s Election. — An executor, on 
electing to treat a debt to his decedent as a debt, instead 
of as an advancement, held entitled to recover interest 
only from the date of the election, which, in the absence 
of other evidence, was the date of the summons. — Cole 
v. Andrews, 82 N. Y. Supp. 152. 

195. WILLS—Homestend.—<Acts of a husband, after his 
wife’s death, in completing a sale of the homestead 
made by the wife, held not to preclude him from elect- 
ing to take the proceeds as a homestead, and not under 
the wife’s will.—Milner v. Davis, lowa, 94 N. W. Rep. 511 


196. WILLS — Intestate Property.—Land acquired after 
date of will held to pass as intestate property. — Flynn 
v. Holman. Iowa, 94 N. W. Rep. 447. 

197. WILLS — Provision for Widow.—Under Code 1873, 
§ 2452, a widow’s acceptance of the provisions of a will 
held not to bar dower, unless the will expressly so pro- 
vided.—Kiefer v. Gillett, lowa, 94 N. W. Rep. 270, 


198. WILLS — Testamentary Capacity. — That testatrix 
bequeathed the bulk of her property to a public institu- 
tion, instead of to her brother and sisters, held not to 
show lack of testamentary capacity. —Spencer v. Terry’s 
Estate, Mich., 94 N. W. Rep. 372. ; 


199. WILLS — When Life Estate Will Be Enlarged into 
a Fee.—A general devise of real estate without words of 
limitation or description of the extent of the interest 
devised will not be enlarged into a fee simple by the 
fact that, in the same clause of his will, the testator, 
after bequeathing to the devisee—a daughter—practic- 
ally the whole of his personal estate, provided in a sep- 
arate sentence of the same clause that she should pay 
funeral expenses and any leyal debts due by him, where 
the testator died practically free of debt and the surplus 
of personalty bequeathed to her after payment of debts 
and funeral expenses was considerable. — McCaffrey v 
Manogue, Dist. Col. App., 31 Wash. Law Rep. 454. 


200. WILLs — White Man Kequeathing Estate to Negro 
Servant to Exclusion of Next of Kin. — The testimony, in 
a will contest, in which it appeared the testator, a white 
man, had given his entire estate to a colored man whom 
he had for years made his business and household com- 
panion, to the exclusion of his blood relations who lived 
in another state, and between whom and the testator no 
intimacy was shown to have existed, examined and the 
direction of a verdict in favor of the will held proper.— 
Leach v. Burr, Dist. Col. App., 31 Wash. Law Rep. 148. 


201. WITNESSES — Recollection.—Where a witness tes 
tified that his recollection is in no manner aided by cer 
tain newspaper articles relating to the matter in con 
troversy, refusing to allow him to be again examined as 
to such articles is not error. — U. P. Steam Baking Co. v. 
Omaha St. Ry. Co., Neb., 94 N. W. Rep. 53 
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